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EXECUTIVE SUMMARY

Imperial Oil and Devon Estates, a subsidiary of Imperial Oil, filed a Notice of Appeal respecting
a “substance release” Environmental Protection Order (EPO). The EPO was issued to Imperial
Oil and Devon Estates by Alberta Environment with respect to the Lynnview Ridge residential
subdivision in southeast Calgary, following the discovery of lead and hydrocarbon pollution at
the subdivision. Imperial Oil had operated an oil refinery in the area between the 1920s and the
1970s, following which Devon Estates, in conjunction with others, developed the land into the

residential subdivision.

Imperial Oil argued, for a number of reasons, that Alberta Environment should have addressed
the Lynnview Ridge pollution problem, not through a “substance release” EPO, but through a
“contaminated site” EPO largely because the pollution was “historic”. Imperial Oil argues that a
“contaminated site” EPO would have resulted in a “fairer” allocation of cleanup responsibility
that includes other parties that have been connected with the site. Among the other parties that
Imperial Oil believed should be held responsible for the pollution were the City of Calgary and
Calhome Properties Ltd. Imperial Oil also argued that certain implementation directions given

by Alberta Environment after the EPO was issues were unreasonable.

The Board undertook an extensive hearing and received volumes of legal, technical, and
scientific information regarding the appeal from Imperial Oil, Devon Estates, Alberta
Environment, the City of Calgary, Calhome Properties Ltd, the Lynnview Ridge Residents
Action Committee, and the Calgary Health Region. Taking all of this information into account,

the Board has recommended to the Minister that he should:

1. confirm Alberta Environment’s decision to issue the “substance release” EPO;

2. confirm Alberta Environment’s decision not to name parties other than Imperial Oil and
Devon Estates in the EPO;

3. confirm that Alberta Environment’s decision to issue the EPO was reasonably and
sufficiently precise so as to provide a proper foundation for the implementation direction
to require the removal of soils containing greater than 140 ppm of lead between 0.3
metres and 1.5 metres;



confirm that Alberta Environment’s decision to issue the EPO was reasonably and
sufficiently precise so as to provide a proper foundation for the implementation direction
to require the removal of 0.3 metres of soil under decks, fences, gardens, shrubs, and tree;

vary the EPO to make it clear that the implementation direction to remove 0.3 metres of
soil under driveways, patios, and sidewalks on private property where they provide an
effective barrier to the lead in the soil is not within the scope of the EPO;

vary the EPO to require that the work under the EPO shall be performed to the
satisfaction of the Director; and

direct Alberta Environment to continue to apply the “substance release” EPO and, if new
evidence supports it, to apply a “contaminated site” EPO.



I. INTRODUCTION

[1] This is a Report and Recommendations with respect to an appeal filed by Imperial
Oil Limited (“Imperial Oil”) and its wholly owned real estate subsidiary Devon Estates Limited
(“Devon Estates”) under the Environmental Protection and Enhancement Act, S.A. 1992, c. E-
13.3 (the “Act” or “EPEA”)." Imperial Oil and Devon Estates (collectively the “Appellants™)
filed a Notice of Appeal respecting Environmental Protection Order #EPO-2001-01 (the
“Order”)’ with the Environmental Appeal Board (the “Board”) on July 3, 2001. The Order was
issued to the Appellants on June 25, 2001, by the Director, Enforcement and Monitoring, Bow
Region, Regional Services, Alberta Environment (the “Director”)’* with respect to the Lynnview

Ridge residential subdivision (the “Subdivision” or “Lynnview Ridge”) in Calgary, Alberta.

[2] The Director issued the Order under section 102 of the Act.* Section 102
provides the Director with broad authority to require that “persons responsible” for pollution take

appropriate steps to assess its extent and to clean it up or otherwise properly manage its risks.

[3] Following two separate written submission processes, the Board decided on five

general issues that the Board would consider at the hearing of this Appeal.” The first four issues

! The Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 replaced the Environmental

Protection and Enhancement Act, S.A. 1992, c. E-13.3 on January 1, 2002. However, for the purpose of this Report
and Recommendations, and with the agreement of the Parties, the Board will refer to the sections of the
Environmental Protection and Enhancement Act, S.A. 1992, c. E-13.3. Where appropriate, the Board will identify
the appropriate sections under the Environmental Protection and Enhancement Act, R.S.A. 2000, c¢. E-12. The
Board’s Recommendations and the Draft Ministerial Order proposed by the Board will refer to the Environmental

Protection and Enhancement Act, R.S.A. 2000, c. E-12 provisions.

2 The Board will use “EPO” when referring generally to environmental protection orders and “Order” when

referring to the environmental protection order that is the subject of this Appeal.

} The Director is Mr. Jay Litke, whose organizational title is “Manager” rather than “Director,” but he is the

“Director” for the purposes of section 84(1)(h) of EPEA, which provides for appeals of environmental protection
orders issued by the Director. Pursuant to section 23 of EPEA, Mr. Litke has been designated as a Director by a
Ministerial Order. (See the Order re: Director.) The Board will refer to him as the “Director” in this Report and
Recommendations.

4 Section 102 of EPEA is now section 113 of the Environmental Protection and Enhancement Act, R.S.A.

2000, c. E-12.

> The issues established by the Board were:

“I. Are the Appellants persons responsible under section 102? This question is limited to the
issues of whether section 102 has retroactive effect.

2. Has there been a release within the meaning of section 1(ggg) having regard to its



.

arise from a common underlying complaint of the Appellants: the Director should have
addressed the Lynnview Ridge pollution problem, not through the Order issued under section
102, but through an EPO issued under section 114 which applies specifically to “contaminated
sites.” The Appellants contend that application of section 114 would result in a “fairer”
allocation of cleanup responsibility that includes other parties that have been connected with the
site. The fifth issue relates to subsequent directions made by the Director to the Appellants
pursuant to the Order. The Appellants question the nature and extent of the clean up obligations
prescribed by the Director, and the Board must determine whether the EPO was reasonable in the

circumstances.

[4] In deciding another appeal involving similar issues to those raised here, the Board
noted at the outset that its analysis was guided by the difficult conceptual and practical problems
faced by the government in addressing contaminated sites throughout Alberta.” The Board is
also mindful that stakes are high in this appeal, in part because of the huge potential costs that
the Appellants face in complying with the Order and that the other parties may face if the
Appellants are successful in compelling the Director to make them share responsibility for

cleaning up the pollution.

[5] Although the cleanup costs are high, the risks associated with the pollution have,
to some extent, diminished since the Order was issued. When the Director issued the Order,

there appeared, at least to him and the Calgary Health Region, to be significant health risks to the

‘historical nature’ and has this release caused an adverse effect?

3. Does the Director have the discretion to choose between issuing an EPO under section
102 and issuing an EPO under section 114? If the Director has the discretion to choose
between issuing an EPO under section 102 and issuing an EPO under section 114, was
that discretion exercised properly?

4. Did the Director exercise his discretion unreasonably by not naming others known to the
Director as persons responsible under the EPO [(the Order)]?”

5. Is the EPO [(the Order)] reasonable and sufficiently precise in the circumstances up to the
date of the hearing?

Section 114 of EPEA is now section 129 of the Environmental Protection and Enhancement Act, R.S.A.
2000, c. E-12.

7

6

McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,
Alberta Environment (December 7, 2001), E.A.B. Appeal No. 00-067-R (“McColl”), at pages 1 and 2. That case is
now the subject of a judicial review in the Court of Queens Bench, Action Number 0203-04933.
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Lynnview Ridge residents from the pollution and uncertainties regarding the future use and value
of the Subdivision itself. The Board notes that Imperial Oil subsequently offered to purchase the
residents’ homes or offered the residents a sum of money to cover relocation expenses during
clean up of the site. Many of the residents accepted Imperial Oil’s offer to purchase their home
and have now moved out of Lynnview Ridge. Others, however, have not.* As a result, the
community health risks are reduced, but not entirely removed. Nevertheless, the pollution is
unlikely to naturally disappear or dissipate. Therefore, unless someone removes it, the pollution

will remain in the land at Lynnview Ridge.

[6] Finally, on a more general level, the Director’s ability to rely on section 102 of
EPEA as a powerful and efficient tool to remedy “historically” polluted sites throughout Alberta

is at issue in this Appeal.

[7] Given these high stakes, it is no surprise that there are numerous parties involved
in this Appeal and that these parties have vigorously advocated their respective positions. In
addition to the Appellants, Imperial Oil and Devon Estates, who were the recipients of the Order,
and the Director, who issued the Order, the other parties to this Appeal include: the Lynnview
Ridge Residents Action Committee (the “Residents Committee”), which represents the interests
of many of the residents of the subdivision; the Calgary Health Region (“CHR”) who presented
community health concerns; the City of Calgary (the “City”); and Calhome Properties Ltd.
(“Calhome”), a wholly owned subsidiary of the City of Calgary.” Both the City of Calgary and
Calhome are participating in this Appeal to refute claims by the Appellants that the Director
should have also named them in the Order. The Board also received written submissions from
Rio Verde Properties Ltd., who own rental properties in the Lynnview Ridge area and were an

intervenor in this Appeal. Imperial Oil has also argued that the liabilities associated with this

8 The Board notes that some of the residents of the Subdivision have chosen to remain. The Board

understands that they will temporarily move from their homes during portions of the cleanup and will return once
those portions of the cleanup are completed. The Board is mindful that these residents are equally, if not more so,
impacted by the work required by the Order. The remaining residents want to ensure that their health and safety is
protected. As well, they wish to preserve the economic values of their homes. There is also the general public
interest, particularly in this case to the other residents of the City of Calgary, to be considered in protecting the

environment.

? The parties to this appeal are the Appellants, the Director, the City of Calgary, Calhome, the Residents

Committee, and the CHR (collectively the “Parties”).
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Order should also be shared by a number of other companies, who either are defunct or no longer
carry on business in Alberta: Nu-West Development Corporation Ltd. (“Nu-West”), Entek
Engineering Limited. (“Entek”), Curtis Engineering & Testing Limited. (“Curtis”) and Kidco
Holdings Limited. (“Kidco™)."

[8] The Board’s task is to analyze the Parties’ arguments and make recommendations
to the Environment Minister as to whether the Order should stand, in what form, and whether

additional parties should be held responsible to meet the obligations under the Order."

I1. BACKGROUND
A. History of Use and Ownership of the Site
[9] The evidentiary record in this appeal is voluminous and the facts are complex, but

there are several basic facts that the Parties do not appear to dispute. These facts, and the related

areas of dispute, are summarized below.

10 Based on the information provided to the Board by the Appellants, it appears that Entek, Curtis, and Kidco

are no longer operating. Again, based on the information provided to the Board by the Appellants, it appears that
Nu-West has been continued out of Alberta into Delaware, and is now known as Glenayre Technologies Inc.
(“Glenayre™). As is the Board’s standard practice, the Board attempted to provide notice of its proceeding to these
parties, by sending a copy of the Order and the Notice of Appeal to the last known address of these parties. The
Board’s letters to Entek, Curtis, and Kidco were returned. In response to the Board’s notice, Glenayre retained
Alberta Legal Counsel who advised that Glenayre “...does not carry on business in Alberta, does not have any assets
in this jurisdiction, and has no involvement with the subject matter of this appeal. Therefore, Glenayre ... does not
attorn or submit to the jurisdiction of the Environmental Appeal Board.” (Letter from Mr. Ken Bailey, Q.C., Parlee
McLaws on behalf of Glenayre dated September 11, 2001.) Glenayre has not participated in the Board’s
proceedings but has been provided notice.

= Pursuant to section 91(1) (now section 99(1)) of EPEA:

“In the case of a notice of appeal referred to in section 84(1)(a) of (j) of this Act ... the Board shall
within 30 days after the completion of the hearing of the appeal submit a report to the Minister,
including its recommendations and the representations or a summary of the representations that
were made to it.”

Pursuant to section 92(1) (now section 100(1)) of EPEA:

“On receiving a report of the Board the Minister may, by order,

(a) confirm, reverse or vary the decision appealed and make any decision that the person
whose decision was appealed could make, ...

(c) make any further order that the Minister considers necessary for the purposes of carrying
out the decision.”
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[10] The Director issued the Order in respect of land in the residential subdivision at
Lynnview Ridge in southeast Calgary. The land that is the subject of this Order was the last to
be subdivided for residential development in Lynnview Ridge and was referred to throughout the
Appeal as Lynnview Ridge Phase 4 (the “Subdivision Lands”). The Subdivision Lands are
located on a ridge, running north and south, that overlooks the Bow River and recreational areas
to the west and that is bordered by the Canadian National Railway tracks on the north.
Townhouses were built on the northern-most part of the Subdivision Lands. The remainder of
the Subdivision Lands consists of single-family houses on lots of varying size, but which are
generally typical of the size of lots in Calgary. Each house has a front and back yard. Some

houses have garages, some have decks, and some have both.

[11] Prior to 1959, the City of Calgary owned the majority of the lands that are now
within the Subdivision Lands. Imperial Oil owned the remaining portions of these lands, as well
as lands to the immediate north of the present subdivision boundary. Between approximately
1923 and 1977, Imperial Oil used those adjacent lands to the north of the Subdivisions Lands and

the Canadian National Railway tracks for the operation of a petroleum refinery.

[12] During the operation of the petroleum refinery, Imperial Oil operated a storage
tank farm on the Subdivision Lands. The tank farm was located partly on Imperial Oil’s portion
of the Subdivision Lands and partly on other lands owned by Imperial Oil just east of the
Subdivision Lands. The tank farm consisted of six large above-ground tanks. Four of those six

tanks were located on the Subdivision Lands where the residential townhouses currently exist.

[13] In 1959, Imperial Oil purchased the City’s portion of the Subdivision Lands with
the intent of using those lands to support an expansion of its refinery. Although Imperial Oil did
not proceed with the expansion, it did use the newly-acquired portion of the Subdivision Lands
for its existing refinery operations, including using the northeast corner as a land farm to treat

hydrocarbon sludge from the refinery.

[14] In 1971, Imperial Oil transferred all of the Subdivision Lands to Devon Estates,
except those portions containing part of the tank farm. That same year, Devon Estates entered
into a joint venture agreement with Nu-West. Pursuant to this agreement, Nu-West would

essentially manage the process for developing and marketing the lands for residential use.
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[15] In the early 1970s, the City of Calgary was reviewing land use classifications in
the area and prepared the “Ogden Design Brief.” The Ogden Design Brief was approved by the
City Council on July 5, 1971. At this time, the Subdivision Lands were still zoned “industrial.”
Some correspondence from the City of Calgary to Imperial Oil around this time indicates that the
City encouraged, or at least, approved of, residential development on the lands south of the

Subdivision Lands, in an area that has been referred to as Lynnview Ridge Phases I - I1I."

[16] By 1977, Imperial Oil had ceased operating the refinery, and dismantled and
decommissioned it and the tank farm. Imperial Oil still owned the refinery lands located
adjacent to the Subdivision Lands, the portion of the tank farm lands outside of the Subdivision
Lands, and the remainder of the Subdivision Lands containing part of the tank farm. The

remainder of the Subdivision Lands were transferred to Devon Estates in 1979.

[17] Hydrocarbon pollution in the sub-soils of the Subdivision Lands was documented
as early as 1976, in a series of reports prepared by a consultant for Nu-West for the purposes of
determining the suitability of the Subdivision Lands for residential development.” In 1978 and
1980, Nu-West provided the City of Calgary with subdivision plans that included proposals for
addressing the polluted soils. In 1980, the City approved the plans, re-zoned the Subdivision

Lands for residential use, and approved the subdivision.

[18] In 1981, Devon Estates sold the Subdivision Lands to Nu-West. Also in that year,
Nu-West sold two of the multi-family lots to Calhome (previously known as the City of Calgary

Housing Corporation).

[19] In the following years, residences were constructed and inhabited but the
pollution problem remained. In 1987, the City of Calgary convened a Task Force to investigate

the presence of substances from the refinery and the tank farm area. The primary focus of the

12 For example, in a letter dated April 1, 1971, the then City Solicitor, Mr. Jay Salmon, suggested to the legal

department of Imperial Oil that “...the zoning application ought to be made and should be proceeded with as
expeditiously as possible.” The date of the letter indicates to the Board that the City Solicitor was not referring to

the Subdivision Lands, part of which was still used in Imperial Oil’s refinery operations at that time.

1 Foundation Investigation Old Imperial Esso Tank Farm, Calgary, Alberta by Curtis Engineering & Testing

Ltd., 1976 (the “Curtis Reports”).
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Task Force was an area known as Beaver Dam Flats, the area below the ridge next to the Bow

River, but some testing was also conducted on the Subdivision Lands.

[20] In 1998, the City of Calgary reconvened the Task Force and hired EBA
Consulting Ltd. (“EBA”) to investigate the presence of substances on the Subdivision Lands.
The Task Force’s priorities were to assess both the extent of lead pollution and whether

hydrocarbon vapours were entering the Lynnwood Ridge homes. Investigations continued

throughout 1999 and 2000 and EBA produced a draft report in early 2001.

[21] The Director was made aware of the draft report prepared by EBA in early 2001
and discussed the potential health risks with the CHR. The substances of concern identified in

the report were lead and hydrocarbons (the “Substances”)."

[22] In June 2001, following a series of reports and extensive consultation with
residents, Imperial Oil, the City of Calgary, Calgary Health Region, and other parties connected

with the Subdivision Lands, the Director decided to issue the Order.
B. The Appeal Proceedings

[23] On July 3, 2001, Imperial Oil filed its Notice of Appeal pursuant to section
84(1)(h) of EPEA, which allows the recipients of an environmental protection order, including
an order issued under section 102, to appeal the Order to this Board.” Although Imperial Oil
also initially requested the Board to grant a stay of the Order pending the outcome of this

Appeal, Imperial Oil did not pursue that request.

[24] On August 22, 2001, after reviewing the Parties’ submissions, the Board decided

the following four issues in this Appeal:

“1. Are the Appellants persons responsible under section 102? This question

1 According to the Order, the analytical results included in the May 2001 draft report indicated that

“...numerous high hydrocarbon vapour concentrations [were] confirmed...” and that “...a number of soil samples
taken for lead analysis... ranged over 1200 mg/kg, and therefore exceeded the Canadian Council of Ministers of the
Environment (CCME) soil limit of 140 mg/kg.”

13 Section 84(1)(h) (now section 91(1)(h)) of EPEA provides:

“A notice of appeal may be submitted to the Board by the following persons in the following
circumstances: ... (h) where the Director issues an environmental protection order ... the person to
whom the order is directed may submit a notice of appeal.”
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1s limited to the issues of whether section 102 has retroactive effect.

2. Has there been a release within the meaning of section 1(ggg) having
regard to its ‘historical nature’ and has this release caused an adverse
effect?

3. Does the Director have the discretion to choose between issuing an EPO

under section 102 and issuing an EPO under section 114? If the Director
has the discretion to choose between issuing an EPO under section 102
and issuing an EPO under section 114, was that discretion exercised
properly?

4. Did the Director exercise his discretion unreasonably by not naming others
known to the Director as persons responsible under the EPO [(the
Order)]?'

[25] Significantly, on September 11 and 12, 2001, the Director sent two key letters to
Imperial Oil entitled “Decision on Conceptual Framework for Remediation at Lynnview Ridge.”
On September 18, 2001, Imperial Oil filed a second Notice of Appeal appealing the “decision”

of Alberta Environment included in the September 11 and 12 letters.

[26] On October 26, 2001, the Board decided that it would not permit Imperial Oil to
file a second Notice of Appeal, but it would permit the addition of a fifth issue to this Appeal to
address concerns related to the Director’s significant September 11 and 12 letters."” The Board
described Issue 5 as: “Is the EPO reasonable and sufficiently precise in the circumstances up to

the date of the hearing?”

[27] Imperial Oil was also concerned that the City of Calgary had not provided all
relevant documents in its possession to the Director before he made his decision. A dispute over
document production between Imperial Oil and the City of Calgary culminated in the Board’s

document production decision issued on December 10, 2001." The Board subsequently ordered

e Imperial Oil Limited v. Director, Enforcement and Monitoring, Bow Region, Regional Services, Alberta

Environment (August 22, 2001), E.A.B. Appeal No. 01-062-ID. Sections 1(ggg), 102 and 114 of EPEA are
reproduced in paragraphs 41, 39, and 42 respectively. Section 1(ggg) of EPEA is now section 1(hhh) of the
Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12.

17 Preliminary Motions: Imperial Oil Limited v. Director, Enforcement and Monitoring, Bow Region,

Regional Services, Alberta Environment (October 26, 2001), E.A.B. Appeal No. 01-062-ID.

18 Document Production Motions: Imperial Oil Limited v. Director, Enforcement and Monitoring, Bow

Region, Regional Services, Alberta Environment (December 10, 2001), E.A.B. Appeal No. 01-062-1D.
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both the City of Calgary and Imperial Oil to produce certain documents to the Board for its

review in relation to this Appeal.

[28] The first part of the hearing of this Appeal occurred on October 16, 17, and 18,
2001. As the addition of Issue 5 and the document production issue were determined after the
first hearing date, the Board adjourned the hearing to February 5, 2002, to enable it to hear
evidence in respect of Issue 5 and any further submissions arising out of the documents produced
by Imperial Oil and the City of Calgary. The second part of the hearing of this Appeal was held
on February 5 and 6, 2002. After the hearing, at the request of the Parties, the Board established

a process to receive final arguments in writing.

[29] After the hearings concluded, the Appellants informed the Board, on April 1,
2002, that they had received further letters from the Director, which imposed “...additional
unreasonable demands upon Imperial.””® The two letters from the Director, to which the
Appellants referred, were dated March 19 and 26, 2002. The Appellants requested the Board to
reconsider its decision of October 26, 2001, which determined the five issues the Board would
consider in this Appeal. The Appellants requested the addition of the following two issues:
“1. Do the Director’s Letter Orders, as part of the EPO [(the Order)],
unreasonably extend the scope of the EPO [(the Order)], reveal an

improperly ‘open-ended’ and ever escalating EPO, or are they otherwise
unreasonable?

2. Is Item 10 of the March 26 Letter Order ultra vires the Director’s authority
by reason of constituting an invalid delegation of his regulatory authority
or are it and Item 1 of the Letter Order received March 22 ultra vires
because they place the Applicants at risk of being unable to comply with
the enforceable EPO [(the Order)] for reasons entirely beyond their
control?”

[30] After considering the Parties’ submissions on the Appellants’ request, the Board
decided to consider the additional letters of the Director as evidence in the context of Issue 5.
Although Issue 5 was framed to limit the Board’s consideration of evidence arising up to the date
of the hearing, we are of the view that the Director’s additional letters raise similar issues to the

September 11 and 12, 2001 letters, which we have already considered under Issue 5. However,

Letter dated April 1, 2002, from the Appellants.
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the Board has decided not to include the two additional issues proposed by the Appellants in this
Appeal at this time.

II1. ANALYSIS AND DISCUSSION
A. The Bigger Picture
[31] Before beginning our detailed legal analysis into the specific issues before us, we

would like to comment on the bigger picture. First, it is an undisputed fact that between 1923
and 1973 Imperial Oil ran an oil refinery adjacent to the Subdivision Lands and used the
Subdivision Lands as part of their operation. Further, it is an undisputed fact that the oil refinery
produced hydrocarbons containing lead. (Exactly where, in the refinery, these hydrocarbons
containing lead were produced and stored may be in dispute, but they were clearly produced at
the refinery.) Finally, it is an undisputed fact that hydrocarbons and lead have subsequently been
found on the Subdivision Lands. (Again, the extent, nature, and impact of these contaminants

may be in dispute, but their presence is not.)

[32] As a result of these facts, the Appellants have been named in the Order that
requires them to undertake potentially extensive and costly remediation work. The Appellants
have appealed to ensure that they are only liable for obligations that the Act properly imposes on
them. The Board accepts that these Appellants are entitled to advance all reasonable defenses to
the Order that are available to them. The Appellants may not win at the end of the day, but they

are entitled to present their arguments and they have done so.

[33] However, having regard to all of the extensive evidence and comprehensive
technical, scientific and legal arguments presented before the Board, and having regard to the
detailed analysis that follows, it is clear to the Board that there is only one reasonable conclusion
that can be drawn: the Appellants are the source of the hydrocarbons and lead on the Subdivision
Lands. There is no other reasonable explanation as to the source of the hydrocarbons and lead on

the Subdivision lands.

[34] It is important that these facts not be lost among the complex legal arguments
presented by the Parties to this Appeal. Arguments about the retrospective application of the

law, arguments regarding joint venture agreements with other developers, arguments regarding
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development agreements and the municipal planning process, and legal arguments regarding how
the Act should be interpreted, can in no way change these facts; an extensive refinery operation

closed its doors and some pollution remained behind.
B. Statutory Background

[35] After briefly discussing the Appellants’ burden of proof in this Appeal and the
Board’s standard of review, the Board will address each of the 5 issues in this Appeal in turn.
The issues all raise common questions about the functional relationship between the Director’s

power to issue EPOs under two different sections of EPEA.

[36] When this Appeal was filed, the two relevant sections of EPEA were numbered
section 102 and section 114. However, Alberta has now revised and consolidated its statutes,
and the Revised Statutes of Alberta, including EPEA, came into on January 1, 2002. The
revision did not change the intent of the law, but, for most purposes, merely renumbered the
chapters and sections. As the issues in this Appeal were framed in terms of the previous section
numbers and all the Parties’ submissions refer to the previous section numbers, the Board’s

Report and Recommendations will also refer to the previous section numbers.”

[37] The Board notes that in McColl it generally compared sections 102 (now section
113) and 114 (now section 129).' The Board will, again, briefly describe the main sections of

EPEA to which this Appeal similarly relates.

[38] Sections 102 (now section 113) and 114 (now section 129) are both found in Part
4 (now Part 5) of EPEA, entitled “Release of Substances.” Both sections give the Director broad
authority to issue an EPO requiring a person responsible for pollution to assess, clean up, and
generally minimize the environmental risks of pollution. Section 226(1) (now section 240(1))
provides that all persons named in an EPO are jointly responsible for implementing the EPO and
jointly and severally liable for the costs of doing so. Although both sections relate to the

issuance of an EPO, the texts and contexts of sections 102 (now section 113) and 114 (now

20 However, to assist in the transition to the new numbering of EPEA, the Board will also note the new

section numbers in parentheses during the first part of its Report and Recommendations.

2 McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R. (See paragraphs 44 and onward.)
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section 129) differ in several fundamental respects. As outlined below, sections 102 (now
section 113) and 114 (now section 129) set out different processes for the Director to issue an
EPO, different criteria which must be met before the Director can issue an EPO, and different

“persons responsible” who may be subject to an EPO.
[39] Section 102 (now section 113) provides:

“(1)  Subject to subsection (2), where the Director is of the opinion that

(a) a release of a substance into the environment may occur, is occurring or
has occurred, and

(b) the release may cause, is causing or has caused an adverse effect,

the Director may issue an environmental protection order to the person
responsible for the substance.

(2) Where the release of the substance into the environment is or was
expressly authorized by and is or was in compliance with an approval or
registration or the regulations, the Director may not issue an environmental
protection order under subsection (1) unless in the Director's opinion the adverse
effect was not reasonably foreseeable at the time the approval or registration was
issued or the regulations were made, as the case may be.

3) An environmental protection order may order the person to whom it is
directed to take any measures that the Director considers necessary, including, but
not limited to, any or all of the following:

(a) investigate the situation;
(b) take any action specified by the Director to prevent the release;

(©) measure the rate of release or the ambient concentration, or both, of the
substance;

(d) minimize or remedy the effects of the substance on the environment;

(e) restore the area affected by the release to a condition satisfactory to the
Director;

® monitor, measure, contain, remove, store, destroy or otherwise dispose of
the substance, or lessen or prevent further releases of or control the rate of release
of the substance into the environment;

(2) install, replace or alter any equipment or thing in order to control or
eliminate on an immediate and temporary basis the release of the substance into
the environment;

(h) construct, improve, extend or enlarge the plant, structure or thing if that is
necessary to control or eliminate on an immediate and temporary basis the release
of the substance into the environment;



- 13-

(1) report on any matter ordered to be done in accordance with directions set
out in the order.”

[40] The definitions of “adverse effect,” “person responsible,” and “release” are found
in section 1 of EPEA. Adverse effect means “...impairment of or damage to the environment,

human health or safety or property.” The definition of “person responsible” states:

“...‘person responsible’, when used with reference to a substance or a thing
containing a substance, means

(1) the owner and a previous owner of the substance or thing,

(i)  every person who has or has had charge, management or control of the
substance or thing, including, without limitation, the manufacture, treatment, sale,
handling, use, storage, disposal, transportation, display or method of application
of the substance or thing,

(iii) any  successor, assignee, executor, administrator, receiver,
receiver-manager or trustee of a person referred to in subclause (i) or (ii), and

(iv)  a person who acts as the principal or agent of a person referred to in
subclause (i), (i1) or (ii1),

but does not include

(v) a municipality in respect of a parcel of land shown on its tax arrears list,
unless after the date on which the municipality is entitled to possession of the
parcel under section 420 of the Municipal Government Act or becomes the owner
of the parcel under section 424 of that Act the municipality releases on that parcel
a new or additional substance into the environment that may cause, is causing or
has caused an adverse effect or aggravates the adverse effect of the release of a
substance into the environment on that parcel, or

(vi)  a person who investigates or tests a parcel of land for the purpose of
determining the environmental condition of that parcel, unless the investigation or
test releases on that parcel a new or additional substance into the environment that
may cause, is causing or has caused an adverse effect or aggravates the adverse
effect of the release of a substance into the environment on that parcel.””

[41] Release “...includes to spill, discharge, dispose of, spray, inject, inoculate,

abandon, deposit, leak, seep, pour, emit, empty, throw, dump, place and exhaust.”*

2 EPEA section 1(b).
3 EPEA section 1(ss) (now section 1(tt)).
# EPEA section 1(ggg) (now section 1(hhh)).
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[42] Section 114 (now section 129) is found in Division 2 of Part 4 (now Division 2 of

Part 5), entitled “Contaminated Sites.” Section 114 (now section 129) states:

“(1)  Where the Director designates a contaminated site, the Director may issue
an environmental protection order to a person responsible for the contaminated
site.

(2) In deciding whether to issue an environmental protection order under
subsection (1) to a particular person responsible for the contaminated site, the
Director shall give consideration to the following, where the information is
available:

(a) when the substance became present in, on or under the site;
(b) in the case of an owner or previous owner of the site,

(1) whether the substance was present in, on or under the site at the
time that person became an owner;

(1)  whether the person knew or ought reasonably to have known that
the substance was present in, on or under the site at the time that person
became an owner;

(ii1)  whether the presence of the substance in, on or under the site ought
to have been discovered by the owner had the owner exercised due
diligence in ascertaining the presence of the substance before he became
an owner, and whether the owner exercised such due diligence;

(iv)  whether the presence of the substance in, on or under the site was
caused solely by the act or omission of another person, other than an
employee, agent or person with whom the owner or previous owner has or
had a contractual relationship;

%) the price the owner paid for the site and the relationship between
that price and the fair market value of the site had the substance not been
present in, on or under it;

(©) in the case of a previous owner, whether that owner disposed of his
interest in the site without disclosing the presence of the substance in, on or under
the site to the person who acquired the interest;

(d) whether the person took all reasonable care to prevent the presence of the
substance in, on or under the site;

(e) whether a person dealing with the substance followed accepted industry
standards and practice in effect at the time or complied with the requirements of
applicable enactments in effect at the time;

§)) whether the person contributed to further accumulation or the continued
release of the substance on becoming aware of the presence of the substance in,
on or under the site;

(2) what steps the person took to deal with the site on becoming aware of the
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presence of the substance in, on or under the site;
(h) any other criteria the Director considers to be relevant.

3) In issuing an environmental protection order under subsection (1) the
Director shall give consideration to whether the Government has assumed
responsibility for part of the costs of restoring and securing the contaminated site
and the environment affected by the contaminated site pursuant to a program or
other measure under section 109.

(4) An environmental protection order made under subsection (1) may

(a) require the person to whom the order is directed to take any measures that
the Director considers are necessary to restore or secure the contaminated site and
the environment affected by the contaminated site, including, but not limited to,
any or all of the measures specified in section 102,

(b) contain provisions providing for the apportionment of the cost of doing
any of the work or carrying out any of the measures referred to in clause (a), and

(c) in accordance with the regulations, regulate or prohibit the use of the
contaminated site or the use of any product that comes from the contaminated
site.”

Section 110 (now section 125) provides the process for designating a

contaminated site:

“(1)  Where the Director is of the opinion that a substance that may cause, is
causing or has caused a significant adverse effect is present in an area of the
environment, the Director may designate an area of the environment as a
contaminated site.

(2) Subsection (1) applies notwithstanding that any or all of the following
may apply:

(a) a reclamation certificate or remediation certificate has been issued in
respect of the contaminated site;

(b) an administrative or enforcement remedy has been pursued under this Act
or under any other law in respect of the contaminated site;

(©) the substance was released in accordance with this Act or any other law;
(d) the release of the substance was not prohibited under this Act;
(e) the substance originated from a source other than the contaminated site.

3) The Director may cancel a designation of a contaminated site.”

[44]

Sections 110 (now section 125) and 114 (now section 129) are predicated on more

rigorous facts and procedures than section 102 (now section 113) EPOs. Section 102 (now

section 113) EPOs may be predicated, not only on ongoing and past substance releases, but also
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on releases that “may occur.” By contrast, a contaminated site designation under section 110
(now section 125) requires that a substance is already present in the environment. Further, a
contaminated site designation requires a release that poses an actual or threatened “significant

adverse effect,” whereas section 102 (now section 113) merely requires an “adverse effect.”

[45] The process for issuing a section 114 (now section 129) EPO also requires more
procedural steps and, thus, is potentially longer than the process for issuing a section 102
(section 113) EPO. A section 114 (now section 129) EPO requires that the land first be
designated a contaminated site. When a contaminated site is designated, the Director must
provide notice to the owner of the site, any of the persons responsible for the contaminated site,
and the local authority, in accordance with the regulations. The Director must also consider
Statements of Concern submitted by persons who are directly affected by a proposed
designation. The designation of a contaminated site can also be appealed.” Finally, if the person
responsible for the contaminated site enters into an agreement with the Director (or with other
persons responsible where approved by the Director) providing for remedial action and

apportionment of costs, the Director may not issue an EPO under section 114 (now section 129).

[46] Another important difference between the two sections is the potential recipient of
the EPO. As previously mentioned, an EPO under section 102 (now section 113) may be issued
to a “person responsible” as defined in section 1(ss) (now section 1(tt)). However, an EPO under
section 114 (now section 129) may be issued to a “person responsible for the contaminated site,”
which is defined at the beginning of Part 4 (now Part 5). Section 96(1)(c) (now section
107(1)(c)) provides that a “person responsible for the contaminated site”” means:

“(i) a person responsible for the substance that is in, on or under the

contaminated site,

(i)  any other person who the Director considers caused or contributed to the
release of the substance into the environment,

(ii1))  the owner of the contaminated site,

(iv)  any previous owner of the contaminated site who was the owner at any
time when the substance was in, on or under the contaminated site,

= In such circumstances, there could be an entire appeal process on the designation of the contaminated site

and then a subsequent appeal process on the EPO if it is issued.
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(v) a successor, assignee, executor, administrator, receiver, receiver-manager
or trustee of a person referred to in any of subclauses (ii) to (iv), and

(vi)  aperson who acts as the principle or agent of a person referred to in any of
subclauses (i1) to (v)....”

[47] The relevant definition of a “person responsible” for the purposes of section 102
(now section 113) focuses on the person who caused or contributed to the pollution and, in our
view, implements the “polluter pays” principle advocated in section 2 of EPEA.** However, the
relevant definition for section 114 (now section 129) reaches beyond the person who caused or
contributed to the pollution and attaches responsibility to any person who owns or owned the
contaminated land, regardless of whether they contributed to the presence of the contaminants in
the land. The Board will later discuss how these differences may be relevant to the Director’s

decision to proceed under either section 102 (now section 113) or section 114 (now section 129).

[48] Further, while section 114 (now section 129) EPOs are predicated on more
rigorous procedural steps and substantive facts that section 102 (now section 113) EPOs, the
Director has certain powers under the section 114 (now section 129) process that are lacking in
section 102 (now section 113).”” Although it is clear to the Board that significant differences
exist between the two processes for issuing EPOs, EPEA provides no express guidance on when
the Director should use one process over the other, or even what factors the Director should
consider in choosing between the two processes. Therefore, in this Appeal, the Board is not
prepared to recommend that the Minister order that the Director should have proceeded under the
section 114 (now section 129) process rather than the section 102 (now section 113) process he
chose, provided that the substantive underpinnings of section 102 (now section 113) were met.

In fact, the Director has the legal discretion to issue an EPO under section 102 (now section 113)

2 Section 2(i) of EPEA provides:

“The purpose of this Act is to support and promote the protection, enhancement and wise use of
the environment while recognizing the following ... (i) the responsibility of polluters to pay for

the costs of their actions....”

2 See McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraphs 40 to 55. (A discussion of
these differences.)
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as he did here and, if circumstances warrant, later roll it into an EPO pursuant to section 114
(now section 129).® For example, section 114(4) (now section 129(4)) provides that:
“An environmental protection order made under subsection (1) [(a section 114
EPO)] may (a) require the person to whom the order is directed to take any
measures that the Director considers are necessary to restore or secure the
contaminated site and the environment affected by the contaminated site,

including, but not limited to, any or all of the measures specified in section
102....” (Emphasis added.)

C. Burden of Proof and Standard of Review

[49] This is an Appeal brought by Imperial Oil against the Director’s decision to issue
the Order. In all previous appeals before the Board the appellant has borne the burden of proving
its case. Imperial Oil, thus, bears the burden of proving to the Board that, on balance, the

Director did not make the correct decision and that the Order should be cancelled or varied.

[50] However, in this Appeal, the Appellants contended that the Director must
establish on the balance of probabilities that his decisions were correct and his decision-making
process was reasonable. The Appellants submitted “...the burden is not upon Imperial [Oil] to
establish that the decisions were incorrect, or the process unreasonable.”” The Appellants relied
on a decision of the Supreme Court of British Columbia, which the Appellants argued is similar
to the present Appeal, that the burden of proof, in an appeal of the administrative decision, must
be placed upon the administrative decision-making body.** The Appellants claimed that the
Court in Re: Andres Wines®' reached this decision because:
(a) the appellate tribunal conducted a hearing, while the administrative body
had not;

(b) the relevant legislation indicated that the appellate tribunal must consider

2 Section 110 (now section 125), pursuant to which the Director designates a contaminated site before

issuing a section 114 (now section 129) EPO, provides that the Director may designate a contaminated site
notwithstanding that an administrative or enforcement remedy has been pursued under this Act or under any other

law in respect of the contaminated site.

» Submissions of the Appellants, February 21, 2002, at page 6, paragraph 21. (Emphasis in the original.)

30 Re: Andres Wines (B.C.) Ltd. and British Columbia Marketing Board (1987), 41 D.L.R. (4™) 368, at page
371 (B.C.S.C.) (“Re: Andres Wines™).
3 Re: Andres Wines (B.C.) Ltd. and British Columbia Marketing Board (1987), 41 D.L.R. (4™) 368

(B.C.S.C.).
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the matter de novo; and

(©) the burden of proof rests on the administrative decision-making body in
the first instance.”

[51] The Board does not agree that the decision in Re: Andres Wines is relevant or
frankly helpful to appeals before this Board.” There are fundamental differences between the
British Columbia Grape Marketing Board, which was the initial decision-maker in the Re:

Andres Wines decision, and the Director.

[52] Contrary to the Appellants’ interpretation of the decision, in our view, the Court
clearly stated that its reasons for holding that the Grape Board should bear the initial burden
were:
(a) The price fixed by the Grape Board (the decision) is a determination made
by one of the two interested parties.

(b) The Grape Board and the Wine Council, with opposite interests, were
usually the only two parties to an appeal. The appellate body had to also
consider the interests of the wine consumer.

(c) The Grape Board is possessed of all the facts and figures that go into the
cost of producing grapes since it is composed of the grape growers
themselves.

[53] By contrast, the Director does not have an interest in the decisions he makes; he is
designated by the Minister to act for the purposes of EPEA. Secondly, as this Appeal evidences,
this Board does not usually hear appeals between the same two parties, which will always have
opposite interests. Rather, the Board hears submissions during an appeal from a number of
parties with a broad range of interests, including always the public interests and usually citizens.
Finally, the Director does not possess all the facts and figures that he requires to make a decision.
For this reason, the Director is given investigative powers and requests information from various
parties before he makes a decision. Generally, the appellant initially has, or has the ability to
obtain, as much information about a specific environmental situation equal to the Director. The

Director also generally meets with parties before he issues an EPO, giving the parties the

32 It is not clear to the Board why the third factor raised by the Appellants is a reason for the Court’s decision.

3 Further, the decision is not highly persuasive as the comments on the burden of proof were obiter.
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opportunity to voice their concerns. This is a fundamentally different process than what was

considered by the Court in Re Andres Wines.

[54] The Board is not satisfied that any of the other reasons proposed by the
Appellants support reversing the burden of proof.** Indeed, the Board is of the view that the
integrity of EPEA appeal process would be obstructed if every person, who was the subject of a
decision under EPEA could, without establishing a prima facie case, require the Director to

justify his decision.

[55] Further, the Board is of the view that it would be extremely unfair to the other
Parties, especially the Director, to now reverse the burden of proof when the procedure followed
in this Appeal gave the benefit to the Appellants in meeting that burden. The Appellants first
queried their burden of proof, not initially, but during the second part of this hearing in February
2002. The Board determined the procedure for this Appeal in August 2001* and followed the
procedure in the first part of the hearing in October 2001. The Chair made it clear that the Board
expected the Appellants to prove the facts necessary to their case when he said, at the beginning

of the hearing in October:

“Well, the one thing that Imperial holds or is faced with that the rest of you aren’t
is the burden of proving the case; that is, the primary burden rests with them. If
they don’t meet it on a balance of evidence, they lose.” *¢

[56] The procedure allowed the Appellants to present their case first, introduce rebuttal
evidence, and have the last word in closing submissions. Even if the Board thought there was
any merit in the Appellants’ submission relating to the Grape Marketing Board decision, which it
does not, prejudice to the other Parties would likely preclude the Board from changing this

Appeal now, requiring the Director to have the burden of proof.

3 The Appellants suggested that the Board can only inject balance into the decision if the burden of proof

falls on the Director; harsh penalties under EPEA enforcing non-compliance with an EPO require that the burden of
proof falls on the Director; and as only the Director can know his opinion, the burden of proof should rest with him:

Appellants’ Submission, dated February 21, 2002, at pages 7 and 8, paragraphs 24 to 26.

33 Letter from the Board, dated September 5, 2001, outlining the procedure to be followed that the hearing.

36 Transcript, dated October 16 to 18, 2001, at page 34, lines 3 to 7.
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[57] The Appellants submitted that the Board’s standard of review in this Appeal is
one of correctness. The Appellants claimed that the open-ended nature of the Board’s
consideration of evidence indicates that the Board should determine the facts for itself, without
deferring to the Director’s choice of evidence or his factual and policy conclusions based on that
evidence.”” The Appellants further submitted that if it appears to the Board that the
administrative record provided by the Director is incomplete, the Board ought to give the

Director’s decision less deference than if the record is complete.

[58] By contrast, the City of Calgary submitted that the Board should take a deferential
approach at least towards the Director’s choice of persons responsible in an EPO.* The City of
Calgary submitted that the appropriate standard of review by the Board is whether the Director’s

decision was reasonable and consistent with the public interest and the purposes of EPEA.

[59] As the Board recently explained in McColl,” the Board reviews the Director’s
decisions under the correctness standard as warranted by the de novo nature of the Board’s
review, the Board’s own expertise, the Board’s role in recommending the correct decision to the
Minister, and the courts’ deferential review of the Board’s decisions. The Board also explained
that the Board may afford the Director some deference as a practical matter, in part, but only
because the Board’s appeal record is usually based on the Director’s record. The Board also
typically defers to the Director in policy matters, but we never have and never will view that as

binding in any of our decisions. Each case, like that one, will be determined on its own merits.

[60] The Board notes that, in this Appeal, it ordered the production of further
documents from Imperial Oil and the City of Calgary after the first hearing. These documents
were not before the Director when he made his decision to issue the Order but were certainly

considered by him before he decided to re-think and confirm that decision.* The Board has

37 The Appellants relied on the Board’s decision in Ash v. Director of Southern East Slopes and Prairie

Regions, Environmental Regulatory Service, Alberta Environmental Protection re: City of Calgary (June 8, 1998),

E.A.B. Appeal No. 97-032, at paragraphs 17 to 22.

3 The City of Calgary relied on the Board’s decision in Legal Oil and Gas Ltd v. Director, Land Reclamation

Division, Alberta Environmental Protection (July 23, 1999) E.A.B. Appeal No. 98-009-R (“Legal Oil”).

39 McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R.

40 The Board asked the Director to review the documents produced by the City of Calgary and Imperial Oil to
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considered the extent to which this new information and evidence adduced at the hearing affects
the Director’s Order. The Board noted in McColl*' that in an ideal world, the Director would
issue a remedial order only if the Director had a comprehensive and definitive description of all
the facts. However, the ideal scenario is not feasible because of the costs and time to investigate
sites, and some facts are difficult, if not impossible, to determine. In short, and particularly with
underground pollution in residential areas, the Director must often decide with an incomplete
picture of the facts. The Board is mindful of this constraint in assessing the Director’s decision
and notes the Director’s statement in this Appeal that he is willing to vary his decision if new
information comes to light.*

D. Issue 1: Are the Appellants Persons Responsible under Section 102? (Limited
to Retrospective Effect.)

[61] Although this first issue was limited to an examination of retrospectivity, the
Board notes that one of the fundamental issues that it must consider is Imperial Oil’s
responsibility for the Substances found on the Subdivision Lands. Of course, the question of the
retrospective application of EPEA and the other issues in this Appeal would be irrelevant if
Imperial Oil had satisfied the Board that Imperial Oil’s operations were not the source of the
Substances. The question of whether the substances are in fact attributable to Imperial Oil’s
operations was raised, albeit implicitly, at the hearing and it is to this evidence that the Board

will first turn.

1. Was Imperial Oil the Source of the Substances?
[62] Section 102 of EPEA states that the Director may issue an EPO to the “person

responsible” for the substance. As noted earlier, section 1(ss) (now section 1(tt)) states that a:

determine whether they persuaded him to change his original decision not to name the City of Calgary as a “person
responsible” in the Order. The Director responded on January 16, 2002, that he was not persuaded that the City of

Calgary was a person responsible.

4 McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 40.

2 Specifically, the Board reiterates its statement in McColl-Frontenac Inc. v. Director, Enforcement and

Monitoring, Bow Region, Environmental Service, Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-
067-R, at paragraph 64, that “...the Director should, in the future, consider (based on more information as it
becomes available) whether to use the contaminated sites process as the overall means for remediating the site.”
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“‘person responsible,” when used with reference to a substance or thing
containing a substance, means

(1) the owner and a previous owner of the substance or thing,

(11) every person who has or has had charge, management or control of the
substance or thing, including, without limitation, the manufacture, treatment, sale,
handling, use, storage, disposal, transportation, display or method of application
of the substance or thing, ... and

(iv)  a person who acts as the principal or agent of a person referred to in
subclause (i), (ii) or (iii) ....” (Emphasis added.)

[63] There is no doubt in the Board’s mind that the hydrocarbons present on the
Subdivision Lands occurred as a result of Imperial Oil’s land farming and storage tank
operations on the Subdivision Lands before 1977. Imperial Oil did not adduce any evidence to
seriously dispute such a finding. Imperial Oil owned the hydrocarbons, and both stored and
disposed of the hydrocarbons on the Subdivision Lands. In fact, during the document discovery
process after the first part of the hearing, Imperial Oil produced a document that tends to show
more precisely the possible source of hydrocarbons in the Subdivision Lands. The 31 year old

letter, dated April 16, 1971, from Nu-West to Imperial Oil states:

“There is, however, one difficulty that must be checked out and that is the
appearance of some oil on the surface of this land and we would suspect that your
tanks are still leaking.”

[64] Also, in respect of the hydrocarbons, we find that Imperial Oil meets the

definition of “person responsible” under EPEA.

[65] However, during the first part of the hearing, Mr. Andrew Teal, the environmental
and regulatory compliance manager for Imperial Oil, raised the question of whether Imperial
Oil’s operations were actually the source of lead contamination on the Subdivision Lands. Mr.
Teal explained that, to his knowledge, the products stored on the Subdivision Lands during the
history of the refinery operations did not contain lead.* After the first part of the hearing, during
the document discovery process, the Board heard that most of Imperial Oil’s documents relating

to the refinery operations had been destroyed, and therefore, there was no way of proving the

4 Transcript, dated October 16 to 18, 2001, at page 100, lines 3 to 6, and page 72, lines 12 to 14.
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contents of the storage tanks during the life of the refinery. Accordingly, the Board affords little

weight to Mr. Teal’s opinion that the storage tanks never held leaded products.

[66] Mr. Teal also noted that, of the soils tested on the Subdivision Lands to date, the
highest lead concentrations occurred in the top 30 cm of soil.* Mr. Teal appeared to suggest that
the topsoil brought onto the Subdivision Lands during the development may already have been
contaminated with lead. The Board notes that Imperial Oil did not adduce any evidence as to the
source of the topsoil. However, it appears that at least some of the topsoil was handled on
Imperial Oil’s refinery lands before it was distributed across the Subdivision Lands.* In the
Board’s view, if the lead contamination did not occur directly from Imperial Oil’s operations on
the Subdivision Lands, it was sourced from Imperial Oil’s refinery lands one way or another, for
example, as a result of the Nu-West and Devon Estates joint venture handling topsoil on those
lands. In either scenario, Imperial Oil had charge, management or control of the lead and

satisfied the definition of a “person responsible.”

[67] Significantly, the Board notes that Mr. Teal does not seriously dispute such a
finding by the Board. During the hearing, the Chair of the Board asked whether it was likely or

[;%

probable that the lead was generated by Imperial O1

“Chairman:  Okay, but it’s probable that it was IOL [(Imperial Oil)]?
Mr. Teal: It is, again, likely.

Chairman: Okay, well, I have heard more than likely, and now is your
opportunity to correct me if I’'m hearing wrong. If you take a scale of 1 to 100,
and that’s a percentage, what is your -- you’re the environment manager, you
were there at all times, you have as much information on this file as anyone from
Imperial Oil, you’ve given evidence about those soils and the history of this site
and so on and so forth. What is your conclusion about the source of these
hydrocarbons and lead in terms of who was the owner or producer? On a
percentage basis, what is the percentage that this was Imperial Oil hydrocarbons?

Mr. Teal: As far as where the lead actually originated as far as the activity?

44 Transcript, dated October 16 to 18, 2001, at page 108, lines 8 to 16.

Mr. Teal indicated that the soil handling area was located in one of the tank lots below the hill, outside the
Lynnview Ridge area. He suggested that lead in the soil in that area could have been scooped up and mixed with the
topsoil and redistributed over the Subdivision Lands. Transcript, dated October 16 to 18, 2001, at pages 256 and
257.

46 Transcript, dated October 16 to 18, 2001, at pages 257 and 258.

45



_25.-

Chairman: Yes.

Mr. Teal: I would suggest that it’s likely, again. What does that mean?
Perhaps an 80 percent likelihood that in fact the lead somehow originated from
that refining operation. ...”

[68] The Board is also satisfied that Imperial Oil’s subsidiary, Devon Estates, meets
the definition of a “person responsible” under EPEA. Devon Estates was aware of the presence
of hydrocarbons at the Subdivision Lands when it received a copy of the Curtis Reports and it
was, at this time, the owner of the Subdivision Lands and jointly engaged in the development of
the Subdivision Lands. The Board finds that the fact that Devon Estates was not the operational
partner of the land development joint venture between it and Nu-West, does not absolve it of
responsibility for the development of the land and the associated charge, management and
control of the Substances. The Board is satisfied that through meetings with Nu-West and the
receipt of information from Nu-West, Devon Estates was sufficiently aware of the ongoing
development activities and was in a position to prevent activities on the Subdivision Lands of
which it did not approve. Devon Estates was at least the principal of others who were directed to
manage the Substances during development. These development activities were supposed to
include the removal of hydrocarbons from the Subdivision Lands and included the stripping and

grading of the Subdivision Lands.

[69] The nature of the joint venture between Devon Estates and Nu-West is further
evidenced by the Joint Venture Agreement (“JVA”) between the two companies.” Nu-West was
designated the operator under the JVA. However, each had an equal interest in the joint account
for the development and Nu-West was required to keep in continuous communication with
Devon Estates so that Devon Estates could participate in the joint planning and other decisions of
the parties.” Further the JVA provided that:

“All operations on the Land by either party shall be at their joint risk and expense

provided that each party shall save harmless and indemnify the other from and
against all claims and loss suffered by a party by reason of the negligent act or

47 Ogden Area Development Agreement, dated December 8, 1971, between Devon Estates and Nu-West,

Exhibit 16 to the Affidavit of Andrew R. Teal, dated August 30, 2001.

48 Ogden Area Development Agreement, dated December 8, 1971, between Devon Estates and Nu-West,

Exhibit 16 to the Affidavit of Andrew R. Teal, dated August 30, 2001, section 6(c).
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omission of the other in pursuance of the Development.”*
[70] The Board is satisfied that Imperial Oil and Devon Estates meet the definition of a
“person responsible” under the broad language of EPEA in respect of the Subdivision Lands.
The Board will now turn to the question of whether the fact that the Appellants owned, and had
charge, management and control of the Substances before EPEA came into force, prevents the

Director from issuing an EPO to them under section 102 of EPEA.

2. Retrospective Application of Section 102

[71] The Appellants submitted that there is a prima facie presumption against the
retrospective operation of a statute: a statute is generally not construed so as to change the
character of past transactions carried on upon the faith of the then existing law.” Generally, this
means that when the Legislature changes the law or imposes new laws by statute, those bound

only become subject to the new law from the date it became law.

[72] The Appellants challenged the Director’s power to issue the EPO pursuant to
section 102 of EPEA. They submitted that the releases occurred before September 1, 1993 (the
date when EPEA came into force) and section 102 is not a provision with retrospective

operation.

[73] The retrospective application of section 102 of EPEA is a recurring issue in
appeals of EPOs before this Board.”’ The Board’s disposal of this issue in each appeal is fact
dependent. However, each appeal, including this Appeal, involved a common element: pollution
that originated before EPEA came into force but which remains in the environment and is
causing or threatening to cause an adverse effect. As long as we weigh the facts of each
individual appeal, as we have done carefully in this case, the Board sees no reason to deviate

from its previous decisions, especially given the direction of the Alberta Court of Queen’s Bench

# Ogden Area Development Agreement, dated December 8, 1971, between Devon Estates and Nu-West,

Exhibit 16 to the Affidavit of Andrew R. Teal, dated August 30, 2001, section 9(a).

30 Phillips v. Eyre (1870), LR. 6 Q.B.1, at page 23.

5t See: McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental

Service, Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R and Legal Oil and Gas Ltd. v.
Director, Land Reclamation Division, Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal No. 98-
009-R.
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recently affirming one of the Board’s decisions.”” However, the Board will explain its

conclusions in respect of this Appeal below.

[74] The retrospectivity issue requires the Board to determine whether the Director
was empowered to issue an EPO under section 102 with respect to the facts in this Appeal. The
question arises because EPEA, and with it section 102, came into force on September 1, 1993 but
the Appellants’ relationship with the Subdivision Lands and the Substances appears to have

occurred many years before that date. The retrospectivity issue comprises two questions:

1. Did the Director apply section 102 retrospectively by issuing the Order?
2. Did the Legislature intend that section 102 could be applied
retrospectively?”
[75] If the Director did not apply section 102 retrospectively, or the Director did apply

it retrospectively and it appears that the Legislature intended that section 102 could be applied
retrospectively, then the Director can issue an EPO in respect of pollution that was released

before 1993.

3. Was Section 102 Applied Retrospectively?

[76] This question has two components.* First, the Board must ask whether the EPO
applies to an event or conduct that occurred before September 1, 1993, the date when EPEA
came into force. If the facts with which the relevant provision is concerned are ongoing or some
facts occurred after the provision was enacted, the application of the provision is not
retrospective. Secondly, the Board must determine whether section 102 of EPEA applies new
legal obligations to conduct that occurred before September 1, 1993. The Board will address

each of these components in turn.

52 Legal Oil and Gas Ltd. v. Alberta (Minister of Environment) (2000), 34 C.E.L.R. (N.S.) 303, 84 Alta L.R.
(3d) 159 (Alta Q.B.) Clackson J. (“Legal (Q.B.)”).

3 McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 67 and Legal Oil and Gas Ltd.
v. Director, Land Reclamation Division, Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal No. 98-
009-R, at paragraph 26.

3 McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 68 and Legal Oil and Gas Ltd.
v. Director, Land Reclamation Division, Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal No. 98-
009-R, at paragraph 27.
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a. When Did the Release Occur?
[77] The Appellants submitted that if the relevant facts with which a provision is
concerned “...are not all in the past, the application of the provision is immediate rather than
retrospective.” The Appellants submitted that the application of section 102 in the Order is not
immediate because the refinery ceased operations in the mid-1970s and was decommissioned in
1977, there is no evidence of migration off-site with respect to the Subdivision Lands, and there

is no evidence of migration causing increased off-site concentrations of lead or hydrocarbons.*

[78] The Board accepts that Imperial Oil and Devon Estates did not own the
Subdivision Lands on September 1, 1993. Further, it is likely that most if not all of the lead and
hydrocarbons found their way into the Subdivision Lands during the period of Imperial Oil’s
refinery operations, before EPEA came into force. However, on that point, some of Mr. Teal’s
evidence raises the probability of ongoing releases of hydrocarbons into or adjacent to the

Subdivision Lands from other land still owned by Imperial Oil.

[79] During the hearing, the Chair asked Mr. Teal whether the likely sources of the

Substances were now eliminated:’

“Chairman: Do you know when were the sources likely eliminated so that no
new substances would have been added to the soil? For example, you stated in
“77 or ‘78 the tank farms and the refinery was decommissioned in this area. Is
that the last day that any sources would have been added to the environment? Are
you aware of any other potential sources for lead or hydrocarbons following the
decommissioning?

Mr. Teal: It would be 1975 when the decommissioning took place. Certainly
between 1975 and 1977 would be the last time any potential source could arise.

Chairman: And you said that you sold the lands, but are there other lands that
Imperial [Oil] or Devon [Estates] still owns in that area that might be used for, I think
you were talking about -- someone gave evidence about an offsite area that still exists.
Mr. Teal: Yes, in fact, to the east of Lynnview Ridge and south of the CNR
tracks, we still own that parcel of land. I believe it’s about 17 acres or something
like that.

Chairman: Is there anything happening there today or since ‘75 or ‘77 and the

> Appellants” Submission, September 6, 2001, at page 29, paragraph 99.

%6 Appellants’ Submission, dated September 6, 2001, at page 29, paragraph 100.

> Transcript, dated October 16 to 18, 2001, at pages 259 to 260.
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EPO being issued that would be a continued source or an ongoing source of
release of lead or hydrocarbons?

Mr. Teal: Not as far as lead, no. We do have an active recovery trench on
that site that is intercepting hydrocarbons that actually come off the main refinery
site. So hydrocarbons are being actively managed in that area and we still
maintain that operation.”

[80] The Appellants submitted that there is “...ample and significant evidence that
there has been no migration or additional release of the Substances.”® However, the Board does
not recall any substantive evidence at this hearing tending to prove or disprove the migration of
the Substances from off-site areas previously owned, controlled or managed by Imperial Oil onto
the Subdivision Lands. The Appellants merely referred to Dr. Agar’s statement that he has no
evidence that hydrocarbons are moving beyond the Subdivision Lands* and Dr. Davies’

evidence that elemental lead and lead salts generally tend to remain immobile in the soil.*’

[81] In short, the Board is not satisfied that migration from off-site is or is not
occurring.
[82] Next, the Board must consider whether the presence of the Substances within the

Subdivision Lands may constitute an ongoing release. One of the primary concerns of the
Director, the CHR, and the Residents Committee is that the substances may not remain in the
same location. The Board is satisfied on the evidence that there is a risk, albeit small, that lead in
dust particles and hydrocarbon vapours have migrated or may migrate into residents’ houses. To

the extent that the substances are existent and mobile may represent ongoing releases.

[83] Such an interpretation is consistent with the language of section 102. Section 102
states that in order to issue an EPO, the Director must be of the opinion that a release may occur,
is occurring, or has occurred and it may cause, is causing, or has caused an adverse effect. There
is no specific requirement that the release must be directly attributable to human activity.
Therefore, if a substance was deposited some time ago but continues in fact to emit vapours or

may emit vapours, it may still fall within section 102. This interpretation is further supported by

58

Appellants’ Submission, dated February 21, 2002, at page 10, paragraph 34.
> Transcript, dated October 16 to 18, 2001, at page 122, lines 25 and 26.
60 Transcript, dated February 5 to 6, 2002, at pages 864 and 865.
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the final phrase of section 102(1), which provides that the Director may issue an EPO to the
“person responsible” for the substance rather than merely the person responsible for the release.

It is also supported by section 2(a) of EPEA.®

[84] The Director’s choice of persons upon whom to issue an EPO is not limited to
persons responsible for the release or who actively released the substance. Thus, in the Board’s
view, the Order applies in respect of releases which occurred before EPEA came into force in
connection with Imperial Oil’s operations, after EPEA came into force, when the Substances

migrated through the Subdivision Lands, and which occur presently or in the future.

[85] In McColl and Legal Oil, the Board also found it relevant that the presence of
contamination, rather than merely the escape of substances, was ongoing. In those appeals the
Board analyzed the temporal focus of the order subject to appeal through a spectrum, rather than
in black and white, retrospective and non-retrospective terms. Using this approach, the Board
concluded that the more the order in question is based on present circumstances rather than pre-
EPEA conduct, the weaker the presumption against construing section 102 as applying to the
relevant pre-EPEA conduct.”? As in McColl and Legal Oil, the Imperial Oil Order stems from
the pre-EPEA introduction of the Substances on to the Subdivision Lands, but is concerned
principally with the ongoing presence of the Substances and their adverse effects. Regardless,
the Board is of the view that the Order relates to present circumstances and is, therefore, not

applied entirely retrospectively.®

ol Section 2(a) of EPEA provides:

“The purpose of this Act is to support and promote the protection, enhancement and wise use of
the environment while recognizing the following: (a) the protection of the environment is essential
to the integrity of ecosystems and human health and to the well-being of society....” (Emphasis
added.)

McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,
Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraphs 81 to 83 and Legal Oil and
Gas Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal

No. 98-009-R, at paragraph 31.
63

62

The Appellants argued that Legal Oil is distinguishable, in part, because there was an ongoing release in
Legal Oil, namely, the ongoing migration of the pollution. The Appellants’ Submission, dated September 6, 2001,
at page 45, paragraph 162. (“The existence of long known substances which are not migrating does not constitute an
ongoing release.”) Even if there is no pollution migration from or to the Subdivision Lands, this distinction is not
relevant, in part, because the pollution migration was within the lands that were the focus of the cleanup order and
the Board’s focus was on that ongoing pollution. Legal Oil and Gas Ltd. v. Director, Land Reclamation Division,
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[86] The Appellants submitted that if the relevant facts are not all prior to the
enactment of the legislative provision in question, the provision should be viewed as having an
immediate as opposed to retrospective effect.”* The Appellants claimed that the relevant facts are
all in the past and, therefore, section 102 was applied to a completed past event. However, the
Board does not agree with the Appellants’ characterization of the relevant facts.”” As the Order
is primarily concerned with the investigation and remediation of ongoing pollution, and the
amelioration and prevention of adverse effects, in the Board’s view these are the most relevant

facts.

[87] A distinction may be drawn, for the purposes of the retrospectivity issue, between
a single event which occurred at a specific time and the release of substances over an
indeterminate period which continue to migrate through the environment and present a continued
threat of adverse effects. Because of this important distinction, the Board is not prepared to

conclude that the release of the Substances in the Subdivision Lands is a completed past event.

Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal No. 98-009-R, at paragraph 9 (noting migration
within the farm land covered by the cleanup order) and, at paragraph 27 (noting that, although the pollution was
caused by conduct that occurred well before EPEA came into force, “...the contamination itself is an ongoing
occurrence...”). The expanding geographic scope of the pollution in Legal Oil simply underscored the need for the
cleanup order. Legal Oil and Gas Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection
(July 23, 1999), E.A.B. Appeal No. 98-009-R, at paragraph 39 and footnote 36 (noting the “...public interest in
remedying the environmental effects of a long-festering and stil/ growing pollution problem.”) However, the Board

made no finding in Legal Oil that the ongoing pollution migration was causing an ongoing release.

64 The Appellants’ Submission, September 6, 2001, at page 29, paragraph 98 (citing Quebec (Expropriation

Tribunal) v. Quebec (Attorney General), [1986] 1 S.C.R. 732 (“Quebec (Expropriation Tribunal)”). In the Board’s
view, this rule actually poses a higher burden for the Appellants than the Board’s spectrum approach, because if
even some of the “relevant” facts are in the present, the retrospectivity presumption disappears entirely rather than

simply being applied with less than full force.

6 Whether the spectrum approach or the “immediate as opposed to retrospective” rule is used, the Board

notes that its rejection of the retrospectivity claims in this Appeal (as in McColl and Legal Oil), is consistent with the
outcome of the Quebec (Expropriation Tribunal) case cited by the Appellants. In that case, the Supreme Court of
Canada upheld, as non-retrospective, the application of new federal legislative expropriation procedures to an
expropriation that had commenced before the new legislative procedures took effect. See also Quebec
(Expropriation Tribunal), at page 746 (citing Acme Village School District (Board of Trustees of) v. Steele-Smith,
[1933] S.C.R. 47 (viewing, as prospective, legislation imposing limitations on School Board’s power to terminate a
teacher hired under a contract that took effect before the legislation was adopted) and Bellechasse Hospital v.
Pilotte, [1975] 2 S.C.R. 454 (viewing, as prospective, new regulations restricting hospital’s ability to refuse to renew
a contract entered into before the regulations took effect)). In these cases, the legislation is considered prospective,
because it is being applied to present facts, even though those facts stemmed from conduct that occurred before the
legislation took effect.
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b. New Legal Obligations
[88] The second component of this question is whether section 102 creates legal
obligations that did not exist prior to the enactment of EPEA. The presumption against
retrospectivity seeks to prevent the operation of a law that would prejudicially affect the existing
status or accrued rights unless the Legislature intended that result. If the statute in question does

not substantively change the law, the presumption against retrospectivity does not arise.

[89] As the Board noted in McColl and Legal Oil, one of the Legislature’s principal
purposes in enacting EPEA was to consolidate several existing statutes.” These predecessor
statutes included the Clean Air Act, Clean Water Act, and Hazardous Chemicals Act, each of
which authorized the government to issue remedial orders that are roughly comparable in scope

to an order under section 102 of EPEA.Y

[90] In particular, section 6(1) of the Hazardous Chemicals Act authorized the
Environment Minister to issue a chemical control order when, in the Director’s opinion, the
“...use, handling, storage ... [or] disposal ... [of a] hazardous chemical ... adversely affects or is

likely to adversely affect the health or safety of any person....” Under section 6(2) of the

66 McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental Service,

Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 75 and Legal Oil and Gas Ltd.
v. Director, Land Reclamation Division, Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal No. 98-
009-R, at paragraph 29 (citing EPEA’s transitional provisions). See also: Syncrude Environmental Assessment
Coalition v. Alberta (Energy Resources Conservation Board) (1994), 17 Alta. L.R. (3d) 368, at page 370 (Alta.
C.A.) (referring to EPEA as an “omnibus environmental statute which repealed some prior environmental
legislation”); N. Vlavianos, Liability for Well Abandonment, Reclamation, Release of Substances and Contaminated
Sites in Alberta: Does the Polluter or Beneficiary Pay? (LL.M. Thesis, University of Calgary, Faculty of Law
(2000), at pages 61 and 62; R. Cotton and A.R. Lucas, Canadian Environmental Law, 2d ed. (Ontario:
Buttersworths Canada Ltd., 1991), Vol. 1 at Commentary 8:1. In a different context, Imperial Oil itself noted that
the “Legislature amended and repealed many previous statutes in order to replace them within a comprehensive

EPEA to protect the environment....” Appellants’ Submission, September 6, 2001, at page 32, paragraph 110.

67 See: Clean Air Act, R.S.A. 1980, c. C-12, s. 13 (“emission control orders” requiring “procedures to be

followed in the control or elimination of the contaminant”); Clean Water Act, R.S.A. 1980, c. C-13, s. 14 (same, in
context of water pollution); Hazardous Chemicals Act, R.S.A. c¢. H-3, s. 6 (“chemical control orders”); N. Vlavianos,
Liability for Well Abandonment, Reclamation, Release of Substances and Contaminated Sites in Alberta: Does the
Polluter or Beneficiary Pay? (LL.M. Thesis, University of Calgary, Faculty of Law (2000), at pages 61 and 62
(“Prior to the enactment of EPEA in 1993, a number of environmental statutes addressed the issue of releases of
substances into the environment.... With significant modifications, many of the features of these former statutes
were brought forward in EPEA and, in particular, in Part 4, Division 1, entitled ‘Release of Substances
Generally’.”); R. Cotton and A.R. Lucas, Canadian Environmental Law, 2d ed. (Ontario: Buttersworths Canada
Ltd., 1991), Vol. 1 at Commentary 8:1, footnote 5 (referring to the Hazardous Chemicals Act “control order” and
Clean Water Act stop work order as “predecessor provisions” to EPEA s. 102).
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Hazardous Chemicals Act, an order could require the person responsible for the released
substance to limit or stop the release and to comply with any directions in the order regarding the
“..manner in which a hazardous chemical or a substance or thing containing a hazardous
chemical or any container of either of them may be handled, stored, used, [or] disposed of....” In
the Board’s view, this section authorized the government to require a person to investigate and

clean up a hazardous chemical that the person had released.®®

[91] The Hazardous Chemicals Act came into force on September 15, 1978, and thus,
like EPEA, it may have postdated the original releases of the Substances as a result of Imperial

% However, the Hazardous Chemicals Act was in

Oil’s operations on the Subdivision Lands.
effect during Devon Estate’s ownership of the Subdivision Lands. In the Board’s opinion,
Devon Estate’s ownership of the Subdivision Lands at a time when contamination was
potentially exacerbated through development activities, would have been sufficient for the

Minister to name it as a “person responsible” under the Hazardous Chemicals Act.”

[92] Even before the enactment of the Hazardous Chemicals Act, the common law
torts of nuisance and negligence may have given rise to an action by any person who suffered
damage as a result of the presence of the Substances in the Subdivision Lands — though we

certainly do not decide that point or make our decision based upon that point.”

o8 See: Bavarian Lion Co. v. Alberta (Director of Pollution Control) (1990), 76 Alta. L.R. (2d) 394 (Alta.
C.A.), leave to appeal to the S.C.C. denied, [1991] 1 S.C.R. vi (affirming s. 6 order requiring off-site disposal of
PCB-contaminated material stored by the recipient of the order). But see: Alchem Inc. and Sokil Express Lines Ltd.
v. Director of Pollution Control (December 22, 1989) (H.C.A.C.) (Hazardous Chemicals Advisory Committee
decision that s. 6 orders can not require a “person responsible” to clean up a hazardous chemicals spill); Appealing
Chemical Control Orders in Alberta (1991), 6 Environmental Law Centre Newsletter No. 1 at 1 and footnote 3
(Speculating that the Advisory Committee’s decision in Alchem was overruled by the Alberta Court of Appeal’s
decision in Bavarian Lion Co.).

69 Hazardous Chemicals Act, S.A. 1978, c. 18. Proclaimed into force on September 15, 1978 (74 Alberta

Gazette No. 18, at page 3210).

70 Like the analogous EPEA definition, section 1(j) of the Hazardous Chemicals Act defines “person

responsible” as the person who owned, or had charge, management, or control of, the released substance.

m See: Legal Oil and Gas Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection

(July 23, 1999), E.A.B. Appeal No. 98-009-R, at paragraph 28 (citing Colonial Developments (IV) v. Petro-Canada,
[1996] A.J. No. 1140 (Alta. Q.B.) (imposing tort liability for off-site hydrocarbon contamination from defendant-oil
company’s land, even assuming the company had not itself caused the release but had simply ‘adopted the nuisance’
created by prior owners)); McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region,
Environmental Service, Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 79
footnote 74.
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[93] The Appellants’ legal risks under the common law and even the Hazardous
Chemicals Act were arguably less significant than under EPEA, but that is not the point. The
Board’s point is that section 102 of EPEA has considerable historical antecedents. As the Board
previously concluded, and concludes again here, “ ... the obligations created by that section did
not spring up from a legal vacuum when the Legislature proclaimed ... [EPEA] into force.””
Regardless of whether the Appellants met the decommissioning and cleanup standards of the
time, in the Board’s view, the Appellants never had a vested right to pollute or to continue to
pollute the environment. Therefore, by requiring the Appellants to clean up their pollution, the

Director is not changing the rights of the Appellants. He is acting within his statutory authority.

C. Conclusion
[94] The Board concludes that the Director’s application of section 102 has
retrospective aspects, but it cannot be described solely or even largely as retrospective. The legal
obligations under section 102 of EPEA have significant legislative roots that pre-date the sale of
the Subdivision Lands to Nu-West, and common law roots that pre-date the original release of
the pollution itself. In addition, the Order applies section 102 in a prospective fashion with
respect to the Order’s focus on ongoing pollution and potential adverse effects, which is our

finding in this Appeal.

[95] As explained below the Board also believes that the Director’s application of
section 102 was consistent with legislative intent, even if the presumption against retrospectivity

is applicable in this instance.

4. The Legislature’s Intent

[96] Even if the Board were to assume, which it does not, that the Director applied
section 102 retrospectively by issuing the Order to the Appellants, the Courts have identified
exceptions to the presumption against retrospective operation of a statute. First, the Courts have
indicated that the presumption against retrospective operation of a statute may be rebutted by the

express language or necessary implication of the statute. The Supreme Court said, “...statutes

72 Legal Oil and Gas Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection (July

23, 1999), E.A.B. Appeal No. 98-009-R, at paragraph 30.
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are not to be construed as having retrospective operation unless such a construction is expressly

9973

or by necessary implication required by the language of the Act.”” Second, the Board applies
the Supreme Court’s rule, in Brosseau v. Alberta Securities Commission, that the presumption
against retrospectivity is inapplicable to statutes that impose a penalty for a past event, “...so

long as the goal of the penalty is not to punish the person in question, but to protect the public.””

[97] Both of these “exceptions” are examples of the Courts examining the
Legislature’s intent in enacting the relevant provision. The Board has previously surmised that
the presumption against retrospectivity is simply one of several tools for interpreting legislation
in order to give effect to the Legislature’s intent.” The question the Board must ask is whether
the Legislature intended that section 102 would apply to the circumstances in this Appeal.

a. Did the Legislature Intend to Allow the Director to Apply Section 102 to the

Circumstances in this Appeal?

[98] The Appellants submitted that section 102 may only apply to releases that
occurred prior to the enactment of EPEA if section 102 has retrospective effect as a result of the
express language or necessary implications of EPEA.” The Appellants argued that section 102
does not contain the express language or necessary implication to allow its retrospective
application. The Appellants contrasted the language of section 102 with other statutes which
they claimed expressly permit retrospective application.”” The Appellants contrasted the

language of section 102 with the language of section 108 of EPEA, which the Appellants claim

73 Gustavson Drilling (1964) Ltd. v. Canada (Minister of National Revenue), [1977] 1 S.C.R. 271, at page
279.

b Brosseau v. Alberta Securities Commission, [1989] 1 S.C.R. 301 (“Brosseau”), at page 319.

See: McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region, Environmental
Service, Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 84; Legal Oil and Gas
Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection (July 23, 1999), E.A.B. Appeal No.
98-009-R, at paragraph 32, footnote 26 (both E.A.B. decisions citing Pierre-Andre Cote, The Interpretation of
Legislation in Canada, 2™ ed. (Quebec: Yvon Blais, Inc., 1991), at page 112 (In resolving a retrospectivity issue,
“...[t]he role of both judge and reader is to detect this [legislative] intent, using all available indications. The text of
the enactment itself, the presumptions and the appreciation of its consequences are merely guides to the discovery of
legislative intent.”) and at page 132 (the presumption against retrospective legislation is not a constitutional rule or
rule of law, just a “rule of construction” (citation omitted)). See also Re: Royal Canadian Mounted Police Act,
[1990] 123 N.R. 120, at page 138 (F.C.A.) (cautioning against applying the presumption in a rigid or inflexible

manner that would override legislative intent).
76

75

Appellants’ Submission, dated September 6, 2001, at page 30, paragraphs 101 and 102.

7 Appellants’ Submission, dated September 6, 2001, at page 30, paragraphs 104 and 106.
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was intended to have retrospective effect.”® The Appellants also argued that the other sections in
Division 1 are designed to deal with “...contemporary and specific substance release issues, as
reflected in its terms and prospective language...” and therefore, section 102 was not intended to
have retrospective effect.” Finally, the Appellants examined the plausibility, efficacy, and
acceptability of applying section 102 retrospectively.* The Appellants conclude that section 102
was intended to cover releases which are about to occur, are occurring, or have recently
occurred, whereas the combination of section 108 and mandatory factors listed in 114(2) indicate
that the Legislature intended section 114 to have retrospective operation.”’ The Appellants

argued that any other interpretation would lead to uncertainty and unfairness.

[99] The Board does not agree. Section 102(1) refers to ongoing and future releases as
well as to those that “ha[ve] occurred.” On its face, this term refers to all past releases,
regardless of when they occurred. The Appellants argued that the word “recently” should be
read into this phrase so that section 102 EPOs are applied only to those releases that have
recently occurred.¥ The Appellants claimed that the Legislature’s reference to past releases was
intended simply to remove from the Director the obligation to catch a polluter in the act of
releasing pollution. However, section 102 makes other references to the past. Section 102(1)
also refers to releases that “ha[ve] caused” an adverse effect. Further, the definition of a “person
responsible” in section 1(ss) includes the previous owner of the released substance, every person
who has had charge, management and control of the substance, and any successor of a person

responsible.

[100] In the Board’s view, these broad historical references collectively indicate that the
Legislature intended section 102 to apply to pollution that originated at any time in the past,
including before EPEA came into force, because it had to apply on the first day EPEA came into

force. As the Board explained in Legal Oil, this plain reading is warranted when the terms are

7 Appellants’ Submission, dated September 6, 2001, at page 31, paragraph 106.

b Appellants’ Submission, dated February 21, 2002, at page 15, paragraph 58.

80 Appellants” Submission, dated September 6, 2001, at pages 33 to 39, paragraph 114 and onward.

i Appellants’ Submission, dated September 6, 2001, at page 34, paragraphs 119 and 120.

82 Appellants’ Submission, dated September 6, 2001, at page 33, paragraph 116 (noting that the Legislature’s

reference to past releases was intended simply to remove the Director’s obligation to catch a polluter in the act of



-37-

read in light of the far-reaching environmental protection objectives of the public welfare-based
EPEA and the Alberta Interpretation Act.¥’ Section 10 of the Interpretation Act provides that
Alberta statutes “shall be construed as being remedial, and shall be given the fair, large and

liberal construction and interpretation that best ensures the attainment of ... [their] objects.”

[101] The Courts support an examination of legislative intent as a means to determine
whether a statute should be interpreted to apply retrospectively. In Nova v. Amoco,** Justice
Estey dealt with the issue of retrospectivity by examining the intent behind a statute. He stated,
“...each statute must, for the purpose of its interpretation, stand on its own and be examined
according to its terminology and the general legislative pattern it establishes.” Further, the
Alberta Court of Appeal stated that the “...Alberta Legislature can legislate retrospectively, but
its product must expressly say so or at least indicate that such an intention is clear by
implication.”® The Court of Appeal also stated, “...there are circumstances when a legislative
intent to make an enactment retroactive can be deduced from the purpose of the legislation, the

circumstances in which it was adopted, and the procedure employed by the legislator.””’

[102] The Appellant’s asserted that if the Legislature had intended section 102 to apply
to pollution that originated before EPEA came into force, it would have said so in more precise
terms.® The Appellants referred to analogous pollution cleanup statutes enacted in British
Columbia and Quebec. The Appellants referred to section 31.42 of the Quebec Environment
Quality Act® which provides:

releasing pollution).

8 Legal Oil and Gas Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection (July

23, 1999), E.A.B. Appeal No. 98-009-R, at paragraphs 32 and 37 (citing s. 2 of EPEA and s. 10 of the Interpretation
Act, R.S.A. 1980, c. I-7 (now Interpretation Act, R.S.A. 2000, c. I-8)). Section 10 of the Interpretation Act
provides: “An enactment shall be construed as being remedial, and shall be given the fair, large and liberal
construction and interpretation that best ensures the attainment of its objectives.”

8 Nova Corporation v. Amoco Canada Petroleum Co., [1981] 2 S.C.R. 437.

8 Nova Corporation v. Amoco Canada Petroleum Co.,[1981] 2 S.C.R. 437, at page 448.

86 Syncrude Environmental Assessment Coalition v. Alberta (Energy Resources Conservation Board) (1994),

17 Alta. L. R. (3d) 368, at page 372 (Alta.C.A.).
8 Rivard v. Alberta Dental Hygienists’ Association (2001), 83 Alta. L. R. (3d) 201, at page 214.
8 Appellants’ Submission, dated September 6, 2001, at page 31, paragraph 106.

8 Environment Quality Act, R.S.Q. 1990, c. Q-2.
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“Where the Minister believes on reasonable grounds that a contaminant is present
in the environment ... he may order whoever has emitted, deposited, released or
discharged, even before 22 June 1990, all or some of the contaminants....”

[103] Clearly, EPEA does not contain express language to address the retrospectivity
issue in a manner similar to the Quebec statute. However, the Board does not agree that the
British Columbia Waste Management Act provides a clearer expression of retrospective intent
than section 102 of EPEA.” The reference to “retroactive” liability in section 27(1) of the Waste
Management Act applies only with respect to third party cleanup costs if the person already
qualifies as a person responsible for the contamination. The threshold categories of “person
responsible” do not refer to retroactive responsibility although the British Columbia Legislature
might have intended that result.”’ Further, section 27.1(1) which authorizes the government to
issue cleanup orders to persons responsible, does not refer to retroactive responsibility although

the Legislature likely intended that result as well.

[104] Although the Appellants submitted that section 108 in Part 4, Division 2 of EPEA
expressly permits retrospective application of Division 2, the Board does not reach the same
conclusion; whatever differences exist between section 108 and section 102 of EPEA, it is clear
that the Legislature used past tense in both Divisions. In any event, this is Alberta, not British

Columbia.

[105] Section 108 provides that Division 2 applies “...regardless of when a substance
became present in, on or under the contaminated site.” Although section 102 applies to releases
that “have occurred,” the Appellants argued that the section only applies to releases that have
occurred since September 1, 1993. The Board agrees that section 108 supports a necessary
implication that Division 2 may operate retrospectively, but it is not express language in the

same manner as the language of the Quebec statute. Since section 108 lacks express reference to

% Section 27(1) of the British Columbia Waste Management Act, R.S.B.C. 1996, c. 482 (cited in the
Appellant’s Submission, dated September 6, 2001, at page 30 paragraph 104), provides that persons who are
“responsible for remediation” at a “contaminated site” are liable for third party cleanup costs “retroactively.”

ol Section 26.6(1) of the British Columbia Waste Management Act, R.S.B.C. 1996, c. 482, refers more
expressly to the retrospectivity issue, by exempting from the “person responsible” definition any person “who would
become a responsible person only because of an act of God that occurred before the coming into force of this section
and who exercised due diligence with respect to any substance that, in whole or in part, caused the site to become a
contaminated site...”
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pollution that occurred before EPEA came into force (or in comparably explicit terms), the
Board does not follow the Appellants’ argument that section 102 must contain such express
terms before it can have retrospective application. In Legal Oil, and again in this Appeal, the
Board concludes that the temporal reference in section 108 is comparable to the historical
references in section 102 and that both sections may apply to pollution that occurred in the past,

including before EPEA came into force.”

[106] The Appellants also based their retrospectivity argument on a contextual analysis
of Divisions 1 and 2 of Part 4 of EPEA. The Appellants inferred that the Legislature intended
Division 1, entitled “Release of Substances Generally,” and Division 2, entitled “Contaminated
Sites,” to be “handled differently.”” The Appellants argued that this legislative objective can be
achieved only by applying Division 1 prospectively (including “recent” past releases) and
applying Division 2 to “historic” pollution, including pollution that was released before EPEA

came into force.**

[107] The Appellants argued that Division 1 prescribes a “logical time sequence” so that
the application of sections in Division 1 follows chronologically from the narrow categories of
substance releases referred to and prohibited by sections 97 and 98.” The Board rejects the
Appellants’ argument that given the first sections (sections 97 and 98) of Division 1 apply from

1993 onwards, so should the rest of Division 1 (including section 102).”° The reason that the first

92 Legal Oil and Gas Ltd. v. Director, Land Reclamation Division, Alberta Environmental Protection (July

23, 1999), E.A.B. Appeal No. 98-009-R, at paragraph 36.

% Appellants’ Submission, dated September 6, 2001, at page 32, paragraph 110.

4 The Appellants’ Submission refers alternately to “historic” (or “historical”) pollution, and pollution that

originated before EPEA came into force, but without clarifying whether the two categories are perfectly equivalent.
For purposes of this decision, the Board considers “historic” pollution as all pollution whose release is no longer
ongoing. This broad category includes the sub-category of pollution that was released entirely or partly before
EPEA came into force. See McColl-Frontenac Inc. v. Director, Enforcement and Monitoring, Bow Region,
Environmental Service, Alberta Environment (December 7, 2001), E.A.B. Appeal No 00-067-R, at paragraph 124,

footnote 109.

» Appellants’ Submission, dated September 6, 2001, at page 32, paragraphs 111 and 112.

% The Board disagrees with part of the Appellants’ rationale for this position. According to the Appellants,

the prospective focus of these provisions, as well as section 102, is evident by their general application to substance
releases that are not authorized by an “approval” or by “regulations.” (However, section 102 orders can apply even
to these releases under certain circumstances). The Appellants reason that, since an “approval” refers to an
authorization made under EPEA, it would be “nonsensical” to apply the pollution prohibitions to substance releases
that occurred before EPEA came into force “when the defence of an approval and regulatory compliance was not
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sections apply from the commencement of EPEA is that they refer to approvals issued under
EPEA and they refer to releases in the present or future tenses. By contrast, section 102
specifically refers to past releases.” In the Board’s view, Division 1 provides a comprehensive
regulatory framework for preventing and remediating substance releases, and given the purposes
of EPEA, Division 1 should be interpreted as broadly as the language of its respective sections
allows. The Board cannot find any reason to strictly limit the operation of Division 1 based on a

temporal sequence of events.

[108] The Board also rejects the Appellants’ argument that interpreting section 102 to
apply to “historic” pollution would render section 114 (the EPO provision in Division 2 of Part
4) meaningless.”® In considering the Appellants’ argument, the Board wonders why interpreting
section 114 to apply to historic pollution would not similarly render the references to past
pollution in section 102 meaningless, or applying either section to recent releases would not

render the other section meaningless. The Board is of the view that the primary differences

available” (Appellants’ Submission, dated September 6, 2001, at page 32). There are two problems with this logic.
First, the Board sees no reason why the defence would have to be relevant in all circumstances in which those
sections might apply, as long as the defence is relevant to some of them and, thus, is not meaningless. Second, the
Board does not agree that the references to “approvals” are limited to authorizations made only after EPEA came
into force. Section 243(4), one of the transitional provisions in Part 12 of EPEA, expressly authorizes the adoption
of regulations that allow approvals issued under any of the statutes preceding, and repealed by, EPEA to be treated
as approvals for EPEA purposes. Then-Environment Minister Ralph Klein emphasized the importance of this
legislative continuity in comments to the Legislative Committee of the Whole on proposed amendments to the Bill
that became EPEA:

“Basically ... this legislation involves rolling nine separate Acts into one Act, and we need the
legislative authority to make sure that there is a smooth transition as these Acts are brought into
the new ... [EPEA]. Basically, clear provisions are required to support the orderly transition when
the proposed legislation is implemented.” Alberta Hansard, Vol. 2, 22™ Legis., 4™ Session (June
16, 1992), at page 1425.

Section 102, the section that is the focus of this appeal, authorizes the Director to issue “environmental
protection orders” to require “persons responsible” for pollution to take remedial measures. Section 103 largely
mirrors the terms of section 102, but specifically authorizes the issuance of orders that require “persons responsible”
to take “necessary” “emergency measures” to remedy pollution that has caused or may cause an “immediate and
significant adverse effect.” Section 104 authorizes the Director to take remedial action on his own for pollution that
has caused or may cause an “immediate and significant adverse effect.” Section 105 provides comparable authority
to section 102, but specifically for a substance or “thing” that is causing or has caused an “offensive odour” and
without specifically referring to the offending agent’s “release.” These sections use the same tense in referring to
the types of releases covered, so any conclusions regarding the retrospective application of one section would appear

to apply to the other sections in the group.
98

97

2

Appellants’ Submission, dated September 6, 2001, at page 35, paragraph 121.
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between sections 102 and 114 are not temporal.” The potential recipient of an EPO under each
of these sections is one main difference. While responsibility under a section 102 EPO is
determined according to a person’s ownership or control over the polluting substance, under
section 114, an EPO may be issued to anyone who owned the polluted land. A possible reason
for this difference is to ensure that the Director can issue EPOs in circumstances where it is not
entirely clear who was responsible for the pollution or where there were many polluting parties.
For example, the Director could designate a gas station as a contaminated site (commencing the
section 114 process) in circumstances where the site had been operated for a number of years as
a gas station with numerous different owners. In such a situation (which is not our case) the

Director may apply section 114 to cover both historical and more recent pollution.

[109] Although the Appellants also raised questions of fairness to contrast Divisions 1
and 2 of Part 4 in making their retrospectivity argument, the Board will address this question

within our discussion of Issue 3.

[110] The Appellants also sought to distinguish between sections 102 and 114 on the
basis of expedition. According to the Appellants, the fact that the Director can issue a section
102 EPO more quickly than a section 114 EPO, indicates that section 102 was intended to cover
the situation where “...a release is occurring or has recently occurred and the Director needs to
be able to move quickly to remedy it.”'® The Board recognizes that it is quicker to issue an EPO
under section 102, but does not consider that this factor is evidence of legislative intent on the
retrospectivity issue. The need for expedition may arise as a result of the toxicity of a substance
and the likelihood that people, some of whom will be particularly vulnerable like children or

elderly people, will be exposed to it, rather than because it was recently released. The Board is

% The Appellants stated that “...[t]he argument that both sections 102 and 114 have retrospective effect begs

the question as to why the sections have different language.” (Appellants’ Submission, dated September 6, 2001, at
page 32, paragraph 113.) The Board’s response is that the language relating to their temporal application is not
materially different. Specifically, both texts apply to releases “which occurred after the coming into force of
EPEA,” and under both texts, the relevant release “need not be continuing,” both characteristics the Appellants
ascribe solely to section 102.  Further, in the Board’s view, both texts are “expressly designed for historical

contamination” which characteristic the Appellants attribute only to Division 2.

100 Appellants’ Submission, dated September 6, 2001, at page 35, paragraph 126.
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wary of construing section 102 in a way that would prevent its use in such risk-based decision-

making situations.

[111] In the Board’s view, the far-reaching environmental protection purposes
(including cleanup of pollution) of EPEA and the plain text of section 102 necessarily imply that
the Legislature intended that the Director should not be constrained in issuing an EPO under
section 102 merely because the pollution originated before September 1, 1993. In the Board’s
view, the Legislature intended to provide the Director with fully adequate tools to address
circumstances where pollution exists in the environment, including pre-EPEA pollution, and
especially to protect human health, rather than limit the application of one tool on the basis of

when the pollution was released.

b. The Public Purpose of an EPO
[112] In Legal Oil, the Board also indicated that a public protection purpose underlying
the legislation may support its retrospective operation. The Supreme Court recognized the public

protection purpose exception in Brosseau."

The Supreme Court referred to one category of
retrospective statute that, it stated, Driedger'” claims does not attract the presumption. The
category is comprised of statutes that impose a penalty on a person who is described by reference
to a prior event, but the penalty is not intended as further punishment for the event. The
Supreme Court elaborated:

“A subcategory of the third type of statute described by Driedger is enactments

w