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EXECUTIVE SUMMARY 

Alberta Environment and Sustainable Resource Development issued an Approval under the 

Water Act to Waste Management of Canada Corporation (WMCC) for the purpose of removing 
wetlands, constructing wetland compensation works, and managing surface water run-on and 

run-off for a landfill near Thorhild. An Approval was also issued to the WMCC under the 

Environmental Protection and Enhancement Act (EPEA) allowing for the construction, 
operation, and reclamation of the Thorhild Landfill. 

The Environmental Appeals Board (the Board) accepted 19 appeals of the Water Act Approval 
and 24 appeals of the EPEA Approval. The Board heard seven issues at the hearing and 

recommended the Approvals be varied. The Minister accepted the recommendations. 

The appellants submitted costs claim for their participation in the hearing process and for legal 
and expert costs they incun'ed. 

The Kuzyks asked for costs totalling $309.30 for attending two days of the hearing, including 
costs for meals, mileage, and adverse driving conditions. The Board awarded costs in the 

amount of $273.80 for meals and mileage. 

The Hilts asked for costs totalling $15,421.51, which included costs for preparation for the 

hearing, meals, gas, adverse driving conditions, and mileage. The Board awarded $721.80 in 

costs for meals and mileage. In addition, the Board awarded $250.00 for the attendance of the 

Hilts' witness, who was subpoenaed by the Board to attend. The total for the Hilts is $971.80. 

The appellants represented by the Concerned Citizens of Thorhild County Society (CCTCS) 
asked for costs totalling $259,330.78. These costs included $13,541.77 for the individual 

appellants' costs, such as meals, adverse driving conditions, and mileage, $99,528.94 for legal 
fees, and $146,260.07 for retaining consultants. The Board awarded costs totalling $60,283.87 

to the CCTCS, including $3,022.15 total for the individual appellants, $26,911.76 for legal fees 

and disbursements, and $30,349.96 for consultant fees. The Board's award of costs to the 

appellants represented by the CCTCS ($60,283.87) was offset by the $6,240.00 interim costs that 

was awarded and the $20,000.00 previously given to the CCTCS by the WMCC. The remaining 
final costs award payable to the appellants represented by the CCTCS is $34,043.87. 

The total costs awarded to all of the appellants is $35,289.47 and is to be paid by WMCC. 
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L INTRODUCTION 

[1] This is the Enviromnental Appeals Board's costs decision in relation to appeals 
filed of approvals issued to Waste Management of Canada Corporation ("WMCC" or the 

"Approval Holder") for a landfill. The Environmental Appeals Board (the "Board") received 36 

appeals of the approval issued under the Water Act, R.S.A. 2000, c. W-3. The Board also 

received 35 appeals of the approval issued under the Environmental Protection and 

Enhancement Act, R.S.A. 2000, c. E-12 ("EPEA"). The approvals were for the development of 

the Thorhild Landfill (the "Landfill"). The Landfill is a Class II landfill, which is one that only 
accepts non-hazardous waste. 

[2] The Board held a hearing on January 14 to 17, 2013, to hear evidence on seven 

issues. The Board provided its Report and Recommendations to the Minister, recommending the 

approval be varied. The Minister accepted the Board's recommendations. 

[3] At the hearing, the Kuzyks, the Hilts, the Concerned Citizens of Thorhild County 
Society ("CCTCS"), and the Approval Holder reserved their right to ask for costs. After the 

Ministerial Order was issued, the Board received costs request from the Kuzyks, the Hilts, and 

the CCTCS on behalf of its members who were appellants. The Board ordered the Approval 
Holder pay costs to the Kuzyks, the Hilts, and the CCTCS on behalf of its appellant members as 

detailed in this decision. 

IL BACKGROUND 

[4] On September 22, 2011, the Director, Northern Region, Operations Division, 
Alberta Enviromnent and Sustainable Resource Development* (the "Director"), issued Approval 
No. 00266612-00-00 (the "Water Act Approval") under the Water Act to the WMCC. The Water 

Act Approval was issued for the placing, constructing, operating, maintaining, removing, 
disturbing works, in or on any land, water, or water body for the purpose of removing wetlands, 
constructing wetland compensation works, and managing surface water run-on and run-off for a 

landfill near Thorhild, Alberta. On September 22, 2011, the Director also issued Approval No. 

236328-00-00 under EPEA (the "EPEA Approval") to the WMCC for the construction, 
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operation, and reclamation of the Landfill where more than 10,000 tonnes of waste, not including 
hazardous wastes, is disposed of each year. 

[5] Between September 29, 2011 and November 8, 2011, the Board received 36 

Notices of Appeal appealing the Water Act Approval and 35 Notices of Appeal appealing the 

EPEA Approval (collectively the "Appellants"). 2 

[6] The Board wrote to the Appellants, Approval Holder, and the Director 

(collectively the "Parties") acknowledging receipt of the Notices of Appeal and notifying the 

Approval Holder and Director of the appeals. 

[7] On October 17, 2011, the Board received a Stay application of the Water Act 

Approval fi'om Ms. Peggy and Mr. Edward Hilts. The Board asked the Hilts to answer questions 
in relation to the Stay request. 3 On October 19, 2011, the Board notified the Parties the Hilts 

provided a prima facie case for a Stay. The Board asked the Approval Holder, Director, and 

Thorhild County to provide written submissions answering the Stay questions. 

[8] On November 8, 2011, the Board granted a temporary Stay of the Water Act 

Approval only as it related to the removal of the wetlands. The Board received submissions on 

the Stay application from the Hilts, Approval Holder, and Director between December 8 and 22, 

2011. 

For all relevant times during these appeals, the Departlnent was named Alberta Enviromnent and Water. 
However, as of May 8, 2012, the Department was renamed Alberta Environment and Sustainable Resource 
Development. For the purposes of this Report and Recommendations, the Department will be referred to as Alberta 
Environment and Sustainable Resource Development ("AESRD"). 

Collectively, the Water Act Approval and EPEA Approval will be refen'ed to as the "Approvals." 
2 The complete list of Appellants is attached in Appendix A. The appeal filed by the Confederacy of Treaty 
Six First Nations was dismissed for failing to respond to the Board and, therefore, their appeal is not considered in 
this decision. See: Colfederacy of Treaty Six First Nations v. Dh'ecto•; Northern Region, Operations Division, 
Alberta Environment and Water, re: Waste Management of Canada Corporation (01 February 2012), Appeal No. 
11-024-D (A.E.A.B.). 

The Hilts were asked to respond to the following questions: 
1. What are the serious concerns raised in the Appellants' Notice of Appeal that should be 

heard by the Board? 

2. Would the Appellants suffer irreparable harm if the Stay is refused? 

3. Would the Appellants suffer greater harm if the Stay was refused, than Waste 
Management of Canada would suffer if the Stay was granted? 

4. Would the overall public interest warrant a Stay? 
5. Are the Appellants directly affected by Alberta Environment's decision to issue the 

Water Act Approval to Waste Management of Canada? 
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On November 25,2011, the Board set the schedule to receive submissions on a 

of preliminary matters. 4 The Board received the participants' submissions on the 

preliminary matters between December 16, 201 1 and April 13, 2012. The length of time to 

receive submissions was extended at various times at the request of the Appellants and Approval 
Holder. The Board provided its decision on the preliminary matters to the Parties on June 8, 

2012 and provided its reasons for the decision on August 9, 2012. s 

[10] The Board received a copy of the Director's record (the "Record") on November 

29, 2011, and copies were provided to the Parties on January 6, 2012. 

[11] On January 11, 2012, the Board notified the Parties that the temporary Stay was 

lifted, because the Hilts did not show there would be irreparable harm. 6 The Hilts requested a 

reconsideration of the Board's decision on January 19, 2012. The Bom'd notified the Pro'ties on 

June 8, 2012, that the reconsideration request was denied. Reasons were provided in a letter 

from the Board on August 1, 2012. 

[12] The Board accepted 19 appeals of the Water Act Approval and 24 appeals of the 

EPEA Approval. 

[13] On June 22, 2012, the Board scheduled a mediation meeting for August 14, 2012, 

in Edmonton. 

4 The preliminary matters were: 

1. Did each of the Appellants file a Statement of Concern with Alberta Enviromnent? 

2. Were the Notices of Appeal filed within the time frames specified in the Water" Act? 

3. Are the Appellants dh'ectly affected by the Approvals? 
4. Is the Concerned Citizens of Thorhild County Society ("CCTCS") group dh'ectly affected 

by the Approvals? 
5. Are there any other issues raised in the Notices of Appeal that are not properly before the 

Board and how does this impact the validity of the Notices of Appeal? 
6. How can the issues in the Notices of Appeal be consolidated into categories or groups 

that can be dealt with together? 
7. If this matter proceeds to a hearing, what issues included in the Notices of Appeal should 

be considered by the Board? 

See: Preliminary Motions: Cramer et al. v. Director; Northern Region, Operations Division, Alberta 
Environment and Sustainable Resource Development, re: Waste Management of Canada Corporation (09 August 
2012), Appeal Nos. 11-025-059, 062-063, 068-071, 075-076, 100-112, 147-150, 156-161, 163-165, and 173-ID2 
(A.e.A.B.). 
6 See: Stay Decision: Hilts v. Director; Northern Region, Operations Division, Alberta Environment and 
Water, re: Waste Management of Canada Corporation (14 March 2012), Appeal No. 11-043-ID1 (A.E.A.B.). 
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[14] On July 29, 2012, after reviewing the availability of the Parties, the Board 

scheduled the hearing for November 13 to 16, 2012. 

[15] On August 10, 2012, the CCTCS 7 submitted an interim costs application. 
Responses were received from the Approval Holder and Director on August 29, 2012. The 

Board granted interim costs for the CCTCS to retain experts for the hearing in the amount of 

$6,240.00. 8 

[16] The mediation meeting was held on August 14, 2012, in Edmonton. No 

resolution of the appeals was reached at the mediation meeting, but talks between the 

participants continued up until the hearing was held. 

[17] On September 6, 2012, counsel for the CCTCS notified the Board that a 

scheduling conflict had arisen, and she requested the hearing be rescheduled. After receiving 
comments fi'om the other Parties, the Board granted the adjournment. The Board notified the 

Parties the Hearing was re-scheduled to January 14 to 17, 2013. 

18] On November 13, 2012, the Hilts requested the Board order the attendance of Mr. 

Steve Johnson, a hydrologist who had previously done work for the Approval Holder and who 

was familiar with the Hilts' property and surrounding area. No objections were received fi'Oln 

the other Parties. On December 10, 2012, the Board ordered Mr. Johnson to attend the hearing 

as a witness for the Hilts. 

[19] On December 13 and 14, 2012, a further mediation meeting was held in Fort 

Saskatchewan. As a result of these discussions, some of the Appellants withdrew their appeals. 9 

7 The CCTCS represents the following Appellants: Mr. Larry and Ms. Cecile Sisson, Mr. Tony and Ms. Lori 
Cramer, lVlr. Keith Cramer, Ms. Chantel Cramer, Mr. Mel and Ms. Odessa Telstad, Ms. Hazel Lahti, Mr. Jason 
Dmeta'uk, Mr. Lorne Skuba, Mr. John and Ms. Linda Kirk, Mr. Clinton and Ms. Stacey Kirk, Mr. Belaaie and Ms. 
Betty Kolewaski, and Mr. Darwin Trenholm. 

See: Interin• Costs: Cl'amer et al. v. D#•ectol; Northern Region, Operations Division, Alberta Env#•onment 
and Sustainable Resource Development, re: Waste Management of Canada Corporation (26 September 2012), 
Appeal Nos. 11-025-027, 030, 032-035, 038-040, 043-047, 051-053, 056, 068-069, 071,076, 100, 104-105, 107- 
109, 112, 147-150, 156-159, 161, and 173-IC (A.E.A.B.). 
9 See: Cramer et al. v. Director; Northern Region, Operations Division, Alberta Environment and 
Sustainable Resource Development, re: Waste Management of Canada Corporation (15 Februal2¢ 2013), Appeal 
Nos. 11-025-027, 030, 032-035, 038-040, 043-047, 051-053, 056, 068-069, 071,076, 100, 104-105, 107-109, 112, 
147-150, 156-159, 161, and 173-R (A.E.A.B.). 
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[20] The Board held a hearing on January 14 to 17, 2013, in Edmonton to hear 

submissions on seven 
issues.•° 

[21] On May 13, 2013, the Board provided the Parties with a copy of the Board's 

Report and Recommendations and the Minister's Order accepting the Board's recommendations 

and varying the Approval.ll 

[22] On May 31, 2013, Mr. Kuzyk filed a request for costs. The CCTCS submitted a 

costs request on June 10, 2013. The Hilts provided a costs request on June 12, 2013. No request 
for costs was received from the Approval Holder. 

[23] The Board received response submissions on June 24, 2013, from the Director 

and Approval Holder. 

III. 

A. 

[241 

LEGAL BASIS FOR COSTS 

Statutory Basis for Costs 

The legislative authority giving the Board jurisdiction to award costs is section 96 

of EPEA, which provides: "The Board may award costs of and incidental to any proceedings 
before it on a final or interim basis and may, in accordance with the regulations, direct by whom 

10 The issues at the hearing were: 

1. Do the terms and conditions of the EPEA Approval and Water Act Approval adequately 
protect the enviromnent and human health? Envfl'omnent includes land, wetlands, 
habitat, and wildlife. 

2. Do the EPEA Approval and Water Act Approval adequately address the potential impacts 
of the Landfill on the groundwater and local wells? 

3. Did the Director adequately consider the potential impacts of the Landfill on surface run- 

on and ran-off and the surrounding watersheds? 

4. Did the Director adequately consider the construction and operation of the Landfill? 
Operations include the types of waste accepted by the Landfill, including special waste, 
and the proposed control of dust, noise, odours, nuisance animals, and fugitive wastes. 

5. Are the monitoring programs adequate to protect the envfl'onment and human health? 
6. Is the Emergency Response Plan adequate? 
7. Are the post closure and reclamation conditions adequate? 

11 See: Cramer et al. v. Director; Northern Region, Operations Division, Alberta Environment and 
Sustainable Resource Development, re: Waste Management of Canada Corporation (15 February 2013), Appeal 
Nos. 11-025-027, 030, 032-035, 038-040, 043-047, 051-053,056, 068-069, 071,076, 100, 104-105, 107-109, 112, 
147-150, 156-159, 161, and 173-R (A.E.A.B.). 
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and to whom any costs are to be paid." This section gives the Board broad discretion in 

awarding costs. As stated by Mr. Justice Fraser of the Court of Queen's Bench in Cabre: 

"Under s. 88 [(now section 96)] of the Act, however, the Board has final 
jurisdiction to order costs 'of and incidental to any proceedings before it...'. The 
legislation gives the Board broad discretion in deciding whether and how to award 
costs. ''12 

Further, Mr. Justice Fraser stated: 

"I note that the legislation does not limit the factors that may be considered by the 
Board in awarding costs. Section 88 [(now section 96)] of the Act states that the 
Board 'may award costs and may, in accordance with the regulations, direct by 
whom and to whom any costs are to be paid (Emphasis in the original.) 13 

[25] The sections of the Environmental Appeal Board Regulation, 14 (the "Regulation") 
concerning final costs provide: 

"18(1) Any party to a proceeding before the Board may make an application to 
the Board for an award of costs on an interim or final basis. 

(2) A party may make an application for all costs that are reasonable and that are 
directly and primarily related to 

(a) the matters contained in the notice of appeal, and 
(b) the preparation and presentation of the party's submission 

20(1) Where an application for an award of final costs is made by a patty, it shall 
be made at the conclusion of the hearing of the appeal at a time determined by the 
Board. 

(2) In deciding whether to grant an application for an award of final costs in 
whole or in part, the Board may consider the following: 

(a) 
(b) 
(c) 
(d) 

(e) 

whether there was a meeting under section 11 or 13(a); 
whether interim costs were awarded; 
whether an oral hearing was held in the course of the appeal; 
whether the application for costs was filed with the appropriate 
information; 
whether the patty applying for costs required financial resources to 
make an adequate submission; 
whether the submission of the pmty made a substantial 
contribution to the appeal; 

12 Cabre Exploration Ltd. v. Alberta (Environmental Appeal Board) (2000), 33 Admin. L.R. (3d) 140 at 
paragraph 23 (Alta. Q.B.). 
•3 Cabre Exploration Ltd. v. Alberta (Environmental Appeal Board) (2000), 33 Admin. L.R. (3d) 140 at 
paragraphs 31 and 32 (Alta. Q.B.). 
14 Environmental Appeal Board Regulation, A.R. 114/93. 
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(g) whether the costs were directly related to the matters contained in 
the notice of appeal and the preparation and presentation of the 
party's submission; 

(h) any further criteria the Board considers appropriate. 
(3) In an award of final costs the Board may order the costs to be paid in whole or 
in part by either or both of 

(a) any other party to the appeal that the Board may direct; 
(b) the Board. 

(4) The Board may make an award of final costs subject to any terms and 
conditions it considers appropriate." 

[26] When applying these criteria to the specific facts of the appeal, the Board must 

remain cognizant of the purposes of EPEA as stated in section 2.15 

[27] However, the Board stated in other decisions that it has the discretion to decide 

which of the criteria listed in EPEA and the Regulation should apply to a particular claim for 

costs. 16 The Board also determines the relevant weight to be given to each criterion, depending 

on the specific circumstances of each appeal. •7 In Cabre, Mr. Justice Fraser noted that section 

"...20(2) of the Regulation sets out several factors that the Board 'may' consider in deciding 

15 Section 2 of EPEA provides: 
"The purpose of the Act is to support and promote the protection, enhancement and wise use of the 
envh'omnent while recognizing the following: 
(a) the protection of the envh'omnent is essential to the integrity of ecosystems and human 

health and to the well-being of society; 
(b) the need for Alberta's economic growth and prosperity in an environmentally responsible 

manner and the need to integrate environmental protection and economic decisions in the 
earliest stages of planning; 

(c) the principle of sustainable development, which ensures that the use of resources and the 
envh'onment today does not impair prospects for theh" use by future generations; 

(d) the importance of preventing and mitigating the environmental impact of development 
and of government policies, programs and decisions; 

(e) the shared responsibility of all Alberta citizens for ensuring the protection, enhancement 
and wise use of the environment tl•'ough individual actions; 

(f) the opportunities made available through this Act for citizens to provide advice on 
decisions affecting the environment; 

(h) the responsibility of polluters to pay for the costs of their actions; 
(i) the important role of colnprehensive and responsive action in adlninistering this Act." 

•6 Zon (1998), 26 C.E.L.R. (N.S.) 309 (Alta. Env. App. Bd.), (sub nora. Costs Decision re: Zon et al.) (22 
December 1997), Appeal Nos. 97-005 to 97-015 (A.E.A.B.). 
17 Paron (2002), 44 C.E.L.R. (N.S.) 133 (Alta. Env. App. Bd.), (sub nora. Costs Decision: Paron et al.) (8 
February 2002), Appeal Nos. 01-002, 01-003 and 01-005-CD (A.E.A.B.). 
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whether to award costs..." and concluded "...that the Legislature has given the Board a wide 

discretion to set its own criteria for awarding costs for or against different parties to an appeal. ''18 

[28] As stated in previous appeals, the Board evaluates each costs application against 
the criteria in EPEA and the Regulation and the following: 

"To an'ive at a reasonable assessment of costs, the Board must first ask whether 
the Parties presented valuable evidence and contributory arguments, and 
presented suitable witnesses and skilled experts that: 

(a) substantially contributed to the hearing; 
(b) directly related to the matters contained in the Notice of 

Appeal; and 
(c) made a significant and noteworthy contribution to the goals 

of the Act. 

If a Party meets these criteria, the Board may awm'd costs for reasonable and 
relevant expenses such as out-of-pocket expenses, expert reports and testimony or 
lost time from work. A costs award may also include amounts for retaining legal 
counsel or other advisors to prepare for and make presentations at the Board's 
hearing. ''19 

[29] Under section 18(2) of the Regulation, costs awarded by the Bom'd must be 

"directly and primarily related to (a) the matters contained in the notice of appeal, and (b) the 

preparation and presentation of the party's submission." These elements are not discretionary, z° 

Courts vs. Administrative Tribunals 

[30] In applying these costs provisions, it is important to remember there is a distinct 

difference between costs associated with civil litigation and costs awm'ded in quasi-judicial 
forums such as board hearings or proceedings. As the public interest is part of all hearings 
before the Board, it must take the public interest into consideration when malting its final 

decision or recommendation. The outcome is not simply making a determination of a dispute 
between parties. Therefore, the Board is not bound by the "loser-pays" principle used in civil 

18 Cabre Exploration Ltd. v. Alberta (Env#'onmental Appeal Board) (2000), 33 Admin. L.R. (3d) 140 at 
paragraphs 31 and 32 (Alta. Q.B.). 
19 Costs Decision re: Cabre Exploration Ltd. (26 January 2000), Appeal No. 98-251-C (A.E.A.B.) at 
paragraph 9. 
2o New Dale Hutterian Brethren (2001), 36 C.E.L.R. (N.S.) 33 at paragraph 25 (Alta. Env. App. Bd.), (sub 
nora. Cost Decision re: Monner) (17 October 2000), Appeal No. 99-166-CD (A.E.A.B.). 
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litigation. The Board will determine whether an award of costs is appropriate considering the 

public interest generally and the overall purposes listed in section 2 of EPEA. 

[31] The distinction between the costs awarded in judicial and quasi-judicial settings 

was stated by the Federal Court of Appeal in Bell Canada v. C.R.T.C.: 

"The principle issue in this appeal is whether the meaning to be ascribed to the 
word [costs] as it appears in the Act should be the meaning given it in ordinary 
judicial proceedings in which, in general terms, costs are awarded to indemnify or 

compensate a party for the actual expenses to which he has been put by the 
litigation in which he has been involved and in which he has been adjudged to 
have been a successful party. In my opinion, this is not the interpretation of the 
word which must necessarily be given in proceedings before regulatory 
tribunals. ''2• 

[32] The effect of this public interest requirement was also discussed by Mr. Justice 

Fraser in Cabre: 

"...administrative tribunals are clearly entitled to take a different approach from 
that of the courts in awarding costs. In Re Green, supra [Re Green, Michaels & 
Associates Ltd. et al. and Public Utilities Board (1979), 94 D.L.R. (3d) 641 (Alta. 
S.C.A.D.)], the Alberta Court of Appeal considered a costs decision of the Public 
Utilities Board. The P.U.B. was applying a statutory costs provision similar to 
section 88 (now section 96) of the Act in the present case. Clement J.A., for a 

unanimous Court, stated, at pp. 655-56: 

'In the factum of the appellants a number of cases were noted 
dealing with the discretion exercisable by Courts in the matter of 
costs of litigation, as well as statements propounded in texts on the 
subject. I do not find them sufficiently appropriate to wan'ant 
discussion. Such costs are influenced by Rules of Court, which in 

some cases provide block tan'ifs [sic], and in any event m'e directed 
to lis inter partes. We are here concerned with the costs of public 
hearings on a matter of public interest. There is no underlying 
similarity between the two procedures, or their purposes, to enable 
the principles underlying costs in litigation between parties to be 
necessarily applied to public hearings on public concerns. In the 

21 Bell Canada v. C.R.T.C., [1984] F.C. 79 (Fed. C.A.). See also: R.W. Macaulay, Practice and Procedure 
Before AdminisO'ative Tribunals, (Scarborough: Carswell, 2001) at page 8-1, where he attempts to 

"...express the fundamental differences between administrative agencies and courts. Nowhere, 
however, is the difference more fundamental than in relation to the public interest. To serve the 
public interest is the sole goal of nearly every agency in the country. The public interest, at best, is 
incidental in a court where a com"• finds for a winner and against a loser. In that sense, the comnt is 
an arbih'ator, an adjudicator. Administa'ative agencies for the most part do not find winners or 
losers. Agencies, in finding what best serves the public interest, may rule against every party 
representing before it." 
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[33] 

latter case the whole of the circumstances are to be taken into 
account, not merely the position of the litigant who has incun'ed 
expense in the vindication of a 

right.'"22 
EPEA and the Regulation give the Board authority to award costs if it deterlnines 

the situation warrants it. As stated in Mizera: 

"Section 88 (now section 96) of the Act and section 20 of the Regulation give the 
Board the ability to award costs in a variety of situations that may exceed the 
common law restrictions imposed by the courts. Since hearings before the Board 
do not produce judicial winners and losers, the Board is not bound by the general 
principle that the loser pays, as outlined in Reese. [Reese v. Alberta (Ministry of 
Forestry, Lands and Wildlife) (1992) Alta. L.R. (3d) 40, [1993] W.W.R. 450 
(Alta.Q.B.).] The Board stresses that deciding who won is far less important than 
assessing and balancing the contributions of the Parties so the evidence and 
arguments presented to the Board are not skewed and are as complete as possible. 
The Board prefers articulate, succinct presentations from expert and lay 
spokespersons to advance the public interest for both environmental protection 
and economic growth in reference to the decision appealed. ''23 

IV. MR. KUZYK'S COSTS APPLICATION 

Submissions 

Mr. Kuzyk 

[34] Mr. Kuzyk claimed costs totalling $309.30, including: 

mileage 115 kilometres each way for two days at $0.505/lan $232.30; 
adverse driving conditions 2 days at $8.55/day $17.10; and 

meals 2 breakfasts at $9.20 $18.40, 2 dinners at $20.75 $41.50. 

[35] Mr. Kuzyk also stated he lost wages for attending the hearing for two days. 

[36] 

Approval Holder 

The Approval Holder stated it was prepared to pay 
the $232.30 mileage costs. 

[37] The Approval Holder stated it was unaware of any appellant receiving 
compensation for adverse driving conditions, and as these costs are not directly and primarily 

22 Cabre Exploration Ltd. v. Alberta (Environmental Appeal Board) (2000), 33 Admin. L.R. (3d) 140 at 
paragraph 32 (Alta. Q.B.). 
23 Mizera (2000), 32 C.E.L.R. (N.S.) 33 at paragraph 9 (Alta. Env. App. Bd.), (sub nora. Cost Decision re: 

Mizeras, Glombick, Fenske, et al.) (29 November 1999), Appeal Nos. 98-231,232 and 233-C (A.E.A.B.). See: 
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related to the preparation and presentation of Mr. Kuzyk's submissions, these costs should be 

deleted. 

[38] The Approval Holder submitted that, since Mr. Kuzyk would have had to eat 

breakfast on the two days of the hearing that he attended regardless of the hearing, the Approval 
Holder should not be obligated to pay these expenses. 

[39] The Approval Holder acknowledged that, due to the hearing running late into the 

evenings, Mr. Kuzyk may have been forced to purchase dimmer rather than eating at home. 

Therefore, the Approval Holder was prepared to pay $41.50 for Mr. Kuzyk's dinners. 

[40] The Approval Holder was prepared to pay $273.80 of Mr. Kuzyk's costs claimed. 

3. Director 

[41] The Director stated he should not be responsible for paying any of the costs 

claims, because there are no special circumstances that warrant an award of costs against the 

Director. 

[42] The Director noted the Board and the Courts have developed specific principles 
for costs as they relate to the Director given the unique role the Director holds in the appeals as 

statutory decision maker. The Director noted the Board and the Courts have recognized the 

Director's statutory role as a vital factor in not ordering the Director pay costs as long as the 

Director was acting in good faith. 

[43] The Director stated that, even in cases where the decision has been substantially 
varied or reversed, the Board did not consider it to be special circumstances to warrant awarding 
costs against the Director. 

[44] The Director noted that, in these appeals, the Minister upheld the Approvals with 

variations as recommended in the Board's Report and Recormnendations. The Director stated 

there was no determination by the Board of any bad faith actions or interpretations taken by the 

Director. 

Costs Decision re: Cabre Exploration Ltd. (26 January 2000), Appeal No. 98-251-C at paragraph 9 (A.E.A.B.). 
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B. Analysis 

[45] The Board has generally accepted, as a starting point, that costs incun'ed in an 

appeal are the responsibility of the individual parties. 24 There is an obligation for each member 

of the public to accept some responsibility for bringing enviromnental issues to the forefront. 25 

[46] The costs claimed by Mr. Kuzyk for mileage and meals are based on the 

September 2012 Government of Alberta travel expense policy. The Board, in awarding costs for 

meals or mileage will generally use these posted rates as a guideline if receipts are not provided 

or to determine the reasonableness of a costs claim. 

[47] Mr. Kuzyk claimed for breakfasts. Regardless of whether the hearing was held or 

where it was held, Mr. Kuzyk would have to eat breakfast. The Board believes Mr. Kuzyk could 

have eaten breakfast at home prior to travelling to the hearing. Therefore, the Board will not 

award any costs for breakfasts. 

[48] The Board generally does not award costs for dinners, particularly if no receipts 

are provided. The Board recognizes the hearing continued later into the evening and Mr. Kuzyk 

may have had to purchase dinner before returning to Thorhild. The Approval Holder agreed to 

pay costs for the dinners claimed. The Board considers this reasonable and will, therefore, 
awards costs for the two dinners claimed by Mr. Kuzyk, at the government rate of $20.75 per 

meal, totalling $41.50. 

[49] Mr. Kuzyk claimed mileage of 115 kilometres each way for two days, totalling 
460 kilometres, at the September 2012 Government of Alberta Travel, Meal, and Hospitality 
Expense Policy rate of $0.505/lcrn for a total of $232.30. The hearing was held in Edmonton and 

Mr. Kuzyk was required to travel from Thorhild daily. It was important the Appellants, 
including Mr. Kuzyk, attend the hearing, so the Board will accept the mileage claimed by Mr. 

Kuzyk. The Approval Holder offered to pay all the mileage costs claimed by Mr. Kuzyk. The 

24 Paron (2002), 44 C.E.L.R. (N.S.) 133 (Alta. Env. App. Bd.), (sub nora. Costs Decision: Paron et aL) (8 
February 2002), Appeal Nos. 01-002, 01-003 and 01-005-CD (A.E.A.B.). 
2• Section 2 of EPEA states: 

"(2) The purpose of this Act is to support and promote the protection, enhancement and wise 
use of the envh'onment while recognizing the following (f) the shared responsibility of all 
Alberta citizens for ensuring the protection, enhancement and wise use of the environment tbxough 
individual actions 
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Board considers this appropriate and awards the total mileage costs claimed by Mr. Kuzyk, 
totalling $232.30. 

[50] Mr. Kuzyk claimed $17.10 for adverse driving conditions. An adverse driving 
conditions allowance is provided under the September 2012 Government of Alberta Travel, Meal 

and Hospitality Expense Policy when: 

(1) travel of 10 kilometres or more is on unpaved roads; or 

(2) travel is over terrain without roads; or 

(3) the vehicle must be frequently stopped and parked during a single trip in 
urban areas. 

[51] Mr. Kuzyk did not provide any explanation why he should be awarded costs for 

adverse driving conditions. The Board does not believe the latter two conditions apply, and 

maps of the area indicate Mr. Kuzyk, as well as the other Appellants, live within 10 kilometres of 

a paved road. There is no documentation to indicate this is not the case, so the Board will not 

award costs for adverse driving conditions. 

[52] Although Mr. Kuzyk stated he lost wages for attending the hearing, there was no 

documentation provided to indicate the amount lost. The Board also considers it appropriate that 

parties who appear before the Board accept some of the costs incurred for bringing 
environmental issues to the forefront. The Board will not award costs for lost wages for Mr. 

Kuzyk attending the hearing. 

[53] Therefore, the total cost awarded to Mr. Kuzyk is $273.80, including $41.50 for 

meals and $232.30 for mileage. 

[54] 
the following: 

HILTS' COSTS APPLICATION 

Submissions 

The Hilts 

The Hilts requested costs totalling $15,421.51 plus mileage, including costs for 
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adverse driving conditions $34.20; 
meals breakfast $54.24 (total for 4 days), dinner $78.25 (total for 4 days); 

gas $82.82; 
ink cartridges $172.00 (total for 2 replacements); 
mileage 760 kilometres (190 kn•/day for 4 days); and 

preparation time $15,000. O0 ( 150 hours each at $ 50. O0/hour). 

The Hilts explained the costs related to the time spent for preparation for the 

hearing included writing their submissions, researching information, preparation for questioning, 
preparing questions, and preparing their oral submissions and evidence. The Hilts believed they 
made a major contribution in what they presented in the appeals. 

[56] in addition, the Hilts requested costs of $250.00 be paid to Mr. Steve Johnson 

who attended the hearing after the Board subpoenaed him to attend. The Hilts explained Mr. 

Johnson was required to take the day off work. The Hilts believed Mr. Johnson's testimony was 

helpful to the Board and in presenting their concerns to the Board. 

2. •l•proval Holder 

[57] The Approval Holder agreed to pay $250.00 for Mr. Johnson's attendance. 

[58] The Approval Holder stated it was not aware of the Board awarding compensation 
for adverse driving conditions, and noted these costs are not directly and primarily related to the 

preparation and presentation of the Hilt's submissions and, therefore, should not be considered. 

[59] The Approval Holder submitted the Hilts would have had to eat breakfast on each 

of the four days they attended the hearing regardless of the hearing and, therefore, the Approval 
Holder should not be obligated to pay these expenses. 

[60] The Approval Holder acknowledged the hearings ran into the evening on the first 

three days and the Hilts may have been forced to purchase dinner. The Approval Holder stated 

that, even though the hearing ended by 4:00 p.m. on the fourth day and the Hilts would have had 

time to travel home, the Approval Holder was prepared to pay the $78.25 claimed by the Hilts 

for their dinners. 
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[61] The Approval Holder stated it was prepared to reimburse the Hilts for the ink 

cartridges, totalling $172.00. 

[62] The Approval Holder stated it was willing to pay the Hilts' mileage costs of 

$383.80, using the mileage rates used by the CCTCS and Mr. Kuzyk. The Approval Holder 

stated that, since the gas costs are included in the mileage costs, no additional costs should be 

awarded for gas. 

[63] The Approval Holder stated that individuals must be able to provide a basis for 

hours claimed for preparation for the hearing, including justification for the hourly rate and the 

number of hours spent. The Approval Holder noted that costs associated with research do not 

normally fall within the scope of section 18 of the Regulation. 

[64] The Approval Holder argued the number of hours claimed by the Hilts for 

preparing for the hearing are beyond any reasonable amount the Board should award. The 

Approval Holder submitted that, while the Hilts' evidence was relevant to issues of surface water 

tlow to their property, the Hilts' evidence did not make a substantial contribution to justify an 

award of costs. 

[65] The Approval Holder was prepared to pay $634.05 for the Hilts' dinners, mileage, 
and for ink cartridges, plus $250.00 for Mr. Johnson attending the hearing. 

3. Director 

[66] The Director noted the costs application from the Hilts was submitted three days 
after the Board's deadline for the applications, and the claim did not include supporting 
documentation, particularly the $15,000.00 for time spent on the appeal. 

B. Analysis 

[67] The Board has generally accepted, as a starting point, that costs incurred in an 

appeal are the responsibility of the individual parties. 26 There is an obligation for each member 

of the public to accept some responsibility for bringing environmental issues to the forefront. 27 

26 Paron (2002), 44 C.E.L.R. (N.S.) 133 (Alta. Env. App. Bd.), (sub nora. Costs Decision: Paron et aL) (8 
February 2002), Appeal Nos. 01-002, 01-003 and 01-005-CD (A.E.A.B.). 
•7 Section 2 of EPEA states: 
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The Hilts did not provide any receipts for the final day of the hearing. [68] The costs 

claimed for that day included $13.08 for breakfast, $22.66 for dimmer, and $15.52 for gas. The 

Hilts also did not attach a receipt for the replacement ink cartridges. 

[69] As stated above, the Board will not award costs for breakfast. 

[70] The costs claimed for dinner are reasonable. The Board acknowledges the 

hearing continued later in the day on three of the days. The Hilts provided receipts for most of 

the meals, which is appreciated by the Board and is normally required to be reimbursed through 

a costs award. The Approval Holder was willing to reimburse the costs associated with dimaer 

for all four days for the Appellants. The Board considers this reasonable. However, as the Hilts 

were the only Appellants who provided dinner receipts, the Board considers it appropriate to 

allow the Hilts to be reimbursed for their dinners at the September 2012 Government of Alberta 

Travel, Meal and Hospitality Expense Policy rate of $20.75 This would reimburse all of the 

Appellants at the same rate. Therefore, the Board awards costs of $166.00 to the Hilts for 

dinner. The Board emphasizes that, as a rule, the Board requires receipts in costs claims. 

[71] The Hilts claimed for mileage and gas for travelling to and from the hearing and 

for adverse driving conditions. When individuals are paid a mileage rate, this includes expenses 

such as gas and maintenance to the vehicle. A person does not claim both mileage and gas. 

Therefore, the Board will not consider the costs claimed for gas. However, the Board will award 

mileage costs for the Hilts to attend the hearing. They drove to the hearing for the four days, for 

a total of 760 kilometres. Using the September 2012 Government of Alberta Travel, Meal and 

Hospitality Expense Policy, the costs would be $0.505/kdn, for a total costs claim for mileage of 

$383.80. 

[72] The Hilts claimed $34.20 for adverse driving conditions. The Hilts did not 

provide any explanation why they should be awarded costs for adverse driving conditions given 
the preconditions required to receive this payment. The Board will not award costs for adverse 

driving conditions. 

"(2) The purpose of this Act is to support and promote the protection, enhancement and wise 
use of the environment while recognizing the following: (f) the shared responsibility of all 
Alberta citizens for ensuring the protection, enhancement and wise use of the envh'omnent through 
individual actions 
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[73] The Hilts asked to be reimbursed for the costs of ink cal"tridges for their primer. 
The Board generally does not include such expenses in a costs award, particularly when no 

receipt is provided, but the Approval Holder has agreed to pay the costs claimed by the Hilts for 

the ink cartridges. The Board agrees to the payment of the costs of the ink cartridges as claimed 

by the Hilts, $172.00. 

[74] The Hilts requested preparation costs totalling $15,000.00 based on 150 hours 

each at $50.00 per hour. The Board recognizes the effort the Hilts put into their appeals. They 
provided their written submissions when requested and prepared their oral submissions for the 

hearing. 

[75] The Hilts did not provide any documentation to show how the time was spent to 

total 150 hours each. As stated, the Board generally accepts the principle that participants to an 

appeal are to bear some of the costs incun'ed when raising an issue before the Board. Although 
the Board appreciates the efforts of the Hilts in preparing and presenting their submissions, the 

Board will not award costs for preparation time. 

[76] The Board ordered the attendance of Mr. Johnson at the hearing at the request of 

the Hilts. He provided the Board with information on the site visit he conducted while 

completing work for the Approval Holder. Mr. Johnson provided his evidence and answered all 

the Board's questions in a fortl•'ight manner. The Board considers it appropriate that costs be 

awarded for Mr. Johnson's attendance at the hearing. The Approval Holder consented .to paying 
costs for Mr. Johnson. The Board awards costs of $250.00 for Mr. Jolmson's participation in the 

hearing. 

[77] The total costs awarded to the Hilts is $971.80, including $166.00 for meals, 
$383.80 for mileage, and $172.00 for ink cartridges, plus $250.00 for Mr. Johnson's attendance 

at the hearing. 
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VL CCTCS COSTS APPL][CATION 

A. CCTCS Appel|ants 

1. CCTCS' Submission 

[78] The CCTCS acknowledged the Approval Holder paid some of the invoices 

submitted by the CCTCS related to legal costs associated with mediation and as a result of 

negotiations, some CCTCS members withdrew their appeals. 

[79] The CCTCS stated the views of the citizens are important in the approval process. 

The CCTCS stated its members incun'ed considerable costs in their efforts to bring 
enviromnental issues to the forefront. They stated the costs claimed will only partially reimburse 

them for the personal time and costs incun'ed with their submissions to Thorhild County and 

their appeals to the Board. 

[80] The CCTCS stated it grouped together and shared legal counsel and experts, 
thereby decreasing the costs for the group. The CCTCS stated they are not in a position to can'y 

the burden of all of the costs on their own and they should not be expected to do so. The CCTCS 

noted that one of the purposes of EPEA is to make the polluter pay for its actions. The CCTCS 

noted the Board acknowledged the Landfill will be a detriment to the CCTCS. 

[81] The CCTCS claimed costs totalling $13,541.77 for its individual members. 28 Mr. 

John and Ms. Linda Kirk claimed a total of $457.85 ($252.50 for mileage, $25.65 for adverse 

driving, $55.20 for breakfast, and $124.50 for dinner); Mr. Clinton and Ms. Stacey Kirk claimed 

a total of $254.60 ($126.25 for mileage, $8.55 for adverse driving, $36.80 for breakfast, and 

$83.00 for dinner); Mr. Trenhohn claimed a total of $659.00 ($505.00 for mileage, $34.20 for 

adverse driving, $36.80 for breakfast, and $83.00 for dinner); Mr. Tony and Ms. Lori Cramer 

claimed a total of $734.3629 ($460.56 for mileage, $34.20 for adverse driving, $73.60 for 

breakfasts, and $166.00 for dinner); Mr. Larry and Ms. Cecile Sisson claimed a total of $661.64 

($387.84 for mileage, $34.20 for adverse driving, $73.60 for breakfast, and $166.00 for dinner); 

28 The Board notes the calculation error, and the total should be $13,336.35. 
29 In their initial clafln, Mr. Toni and Ms. Lori Cramer claimed $500.00 for mileage. However, based on 228 
km per day ta'avel for the four days of the hearing would result in 912 km. At a rate of $0.505/kdn, this would result 
in a claim of $460.56. The Board has adjusted the totals to take into consideration this adjustment. 
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Mr. Bernie Kolewaski claimed $83.00 for dinner; Mr. Mel and Ms. Odessa Telstad claimed a 

total of $209.65 ($64.40 for breakfast, and $145.25 for dimmer); Ms. Hazel Lahti claimed a total 

of $89.85 ($27.60 for breakfast, and $62.25 for dinner); Mr. Jason Dmetmk claimed a total of 

$268.90 ($191.90 for mileage, $17.10 for adverse driving, $18.40 for breakfast, and $41.50 for 

dinner); and Ms. Betty Kolewaski claimed a total of $9,917.80 ($60.60 for lnileage, $34.20 for 

adverse driving, $36.80 for breakfasts, $83.00 for dinner; $2,203.20 for four days of missed 

work, and $7,500 for 150 hours of preparation time). 

[82] The CCTCS explained it attended several Board-facilitated mediation meetings to 

attempt to resolve matters arising from the Notices of Appeal, and these efforts resulted in the 

resolution of some of the members' appeals. 

[83] The CCTCS stated interim costs were awarded which assisted them in retaining 
experts, including Worley Parsons and Dr. Lee, and these costs were deducted from the total 

costs claim. 

[84] The CCTCS explained they pooled their money to retain legal counsel and experts 
and they continue to fundraise. The CCTCS stated the members do not individually or 

collectively have the means to pay the costs for the legal and expert assistance they retained. 

The CCTCS argued the need for assistance is an important factor to consider in ensuring 
members of the public have access to qualified legal counsel and experts when participating in 

appeals that advance the purposes of EPEA. 

[85] The CCTCS explained its members were 
required to travel two or more hours a 

day to attend the hearing. 

[86,] The CCTCS explained Ms. Betty Kolewaski spent countless hours reviewing the 

Record, working with legal counsel, retaining experts, and organizing members of the CCTCS to 

participate in the hearing. The CCTCS said Ms. Kolewaski experienced financial costs as she 

took time off work to attend the mediation and hearing. 

2. Approval Holder's Submission 

[87] The Approval Holder noted the CCTCS was not a party to the appeals and is not 

entitled to claim costs, but it assumed the costs application was filed on behalf of the individual 

Appellants represented by the CCTCS. 
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[88] The Approval Holder submitted the CCTCS' costs application is inaccurate and 

deficient and does not justify the award sought. The Approval Holder stated it was prepared to 

contribute a reasonable amount toward the CCTCS' costs. 

[89] The Approval Holder noted calculation errors in the CCTCS' submission, and 

stated the individual members of the CCTCS did not provide receipts for any of their claims. 

The Approval Holder stated that, taking into consideration the en'ors in the calculations, the 

amount claimed for the individual CCTCS Appellants was $13,336.65. 

[90] The Approval Holder noted the individual members of the CCTCS claimed 

approximately $14,000.00, including $4,300.00 for mileage, adverse driving conditions, and 

meals. The Approval Holder noted Ms. Kolewaski claimed $9,703.20 for missed work and 

hearing preparation. 

[91] The Approval Holder stated it was prepared to pay mileage costs, totalling 
$1,924.05, as follows: (1) Mr. John and Ms. Linda Kirk $252.50; (2) Mr. Clinton and Ms. 

Stacey Kirk $126.25; (3) Mr. Darwin Tree,holm $505.00; (4) Mr. Tony and Ms. Lori Cramer 

$460.56; (5) Mr. Larry and Ms. Cecile Sisson $387.84; and (6) Mr. Jason Dmetruk $191.90. 

[92] The Approval Holder submitted it should not have to pay Ms. Kolewaski's 

mileage for travel to and from her home in Edmonton (15 kilometres each way). 

[93] The Approval Holder noted many of the Appellants claimed compensation for 

adverse driving conditions. The Approval Holder stated it appeared these claims were based on 

the September 2012 Albel•a Government's Travel, Meal and Hospitality Expense Policy, but 

under that policy, the adverse driving condition allowance applies where travel of 10 kilometres 

or more is on unpaved roads, travel is on terrain without roads, or the vehicle must be frequently 
stopped and parked (normally five or more times) during a single trip in urban areas. The 

Approval Holder stated it is unclear whether any of the Appellants qualify for the adverse 

driving condition allowance as there was no evidence in that regard. The Approval Holder stated 

it was unaware of any Board decision that compensated an appellant for adverse driving 
conditions. The Approval Holder stated it cannot be expected to compensate the CCTCS 

members for driving conditions. The Approval Holder noted these costs are not directly and 
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primarily related to the preparation and presentation of the CCTCS' submissions and should be 

deleted. 

[94] The Approval Holder stated the Board does not award costs for meals as those 

costs are not directly and primarily related to the preparation and presentation of a party's 
submission. The Approval Holder noted the Appellants were provided with lunch and parking 
for the hearings. However, the Approval Holder stated it was prepared to consider the 

Appellants' request for meal reimbursement. The Approval Holder submitted that, since the 

Appellants would have had to eat breakfast regardless of the hearing, the Approval Holder 

should not be required to pay those expenses. 

[95] The Approval Holder acknowledged that, due to the fact the hearing ran late into 

the evening on the first three days, some of the Appellants may have been forced to purchase 
dinner rather than eating at home. The Approval Holder stated that, even though the hearing on 

the fourth day ended at 4:00 p.m., which would have allowed the CCTCS Appellants to travel 

home in time for dinner, the Approval Holder was prepared to pay for dinner for those CCTCS 

Appellants who were present on the fom•h day of the hearing. The Approval Holder noted that 

none of the CCTCS Appellants provided receipts with the amounts claimed, and even though 
this is required by the Board, the Approval Holder was prepared to pay dinner expenses, totalling 
$871.50, as follows: (1) Mr. John and Ms. Linda Kirk $124.50; (2) Mr. Clinton and Ms. Stacey 
Kirk $83.00; (3) Mr. Darwin Trenholm $83.00; (4) Mr. Tony and Ms. Lori Cramer $166.00; 
(5) Mr. Larry and Ms. Cecile Sisson $166.00; (6) Mr. Mel and Ms. Odessa Telstad $145.25; 
and (7) Ms. Hazel Lahti $62.25; and (8) Mr. Jason Dmetruk $41.50. 

[96] The Approval Holder submitted that it should not be required to pay for Mr. 

Bernie and Ms. Betty Kolewaski, because they live in Edmonton and would have been able to 

return home to eat dinner. 

[97] The Approval Holder submitted the claims made for Ms. Kolewaski for missed 

work ($2,203.20) and hearing preparation ($7,500.00) should be rejected. The Approval Holder 

stated that time off work to attend a hearing is considered a necessary part of being an appellant 
and is not the type of contribution that would attract costs. The Approval Holder stated costs 

associated with research do not normally fall within the scope of section 20 of the Regulation. 
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[98] The Approval Holder acknowledged Ms. Kolewaski may have spent time 

preparing for the hearing, but her claim for lost income and 150 hours of hearing preparation are 

not supported by sufficient documentation to justify the lost income, hourly rate, or number of 

hours claimed. The Approval Holder stated spending personal time preparing for hearings 
without compensation is part of the responsibility in bringing environmental matters forward. 

[99] The Approval Holder submitted that Ms. Kolewaski's evidence did not make a 

sufficiently substantial contribution to the Board to justify an award of costs for Ms. Kolewaski 

personally, particularly where costs are already claimed for legal counsel and consultants 

retained to represent Ms. Kolewaski. 

[100] The Approval Holder was prepared to pay $2,795.55 for the individual CCTCS 

Appellants. 

[101] The Approval Holder noted it already paid $11,877.60 to the CCTCS in relation 

to the mediation meetings, $20,000.00 directly to legal counsel for the CCTCS, and $6,240.00 in 

interim costs. The Approval Holder stated these amounts should be subtracted from any 

amounts payable to the CCTCS. 

[102] The Approval Holder noted the amounts claimed by the CCTCS Appellants did 

have receipts so it was not possible to determine whether GST was included in the amounts. 

3. Director's Submission 

103] The Director noted discrepancies in the costs claimed by the CCTCS. 

4. Analysis 

[104] The Board has generally accepted, as a starting point, that costs incurred in an 

appeal are the responsibility of the individual parties. 3° There is an obligation for each member 

of the public to accept some responsibility for bringing environmental issues to the forefront. 3• 

30 Paron (2002), 44 C.E.L.R. (N.S.) 133 (Alta. Env. App. Bd.), (sub nora. Costs Decision: Paron et aL) (8 
February 2002), Appeal Nos. 01-002, 01-003 and 01-005-CD (A.E.A.B.). 
31 Section 2 of EPEA states: 

"(2) The purpose of this Act is to support and promote the protection, enhancement and wise 
use of the envh'onment while recognizing the following: (t) the shared responsibility of all 
Alberta citizens for ensuring the protection, enhancement and wise use of the environment thxough 
individual actions 
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[105] The Appellant members of the CCTCS pooled their resources and worked 

together to bring their issues before the Board. This resulted in a more efficient hearing process 

with limited duplication of evidence. 

[106] The CCTCS Appellants claimed for breakfasts and, for those who drove, adverse 

driving condition allowances for each day they attended the hearing. 

[107] As explained above, the Board will not award costs for breakfast or for adverse 

driving conditions. The Appellants could have eaten breakfast before leaving home which they 
would have done regardless of the hearing. As explained above, the conditions required to 

receive adverse driving allowance have not been met by the CCTCS Appellants. 

[108] It appears from the mileage claims submitted, CCTCS members car-pooled 
together in some cases. This reduced the costs associated with traveling to the hearing for the 

Appellants. The mileage claims were based on the September 2012 Gove•nent of Alberta 

Travel, Meal and Hospitality Expense Policy. As the Approval Holder takes no issue with the 

costs claimed for mileage, the Board will award costs for mileage to the CCTCS members as 

claimed with the adjusted amount for the Cramers. Therefore, the Board awards mileage costs 

totalling $1,984.65 to the CCTCS Appellants as follows: 

1. Mr. John and Ms. Linda Kirk: $252.50; 
2. Mr. Clinton and Ms. Stacey Kirk: $126.25; 
3. Mr. Trenholm: $505.00; 
4. Mr. Tony and Ms. Lori Cramer: $460.56; 
5. Mr. Larry and Ms. Cecile Sisson: $387.84: 

6. Mr. Jason Dmetruk: $191.90; and 

7. Ms. Betty Kolewaski: $60.60. 

[109] Although the Board generally does not award costs for meals, the Board 

recognizes the hearing went later into the evening on three of the four days. Since the Appellants 
had a distance to drive after the hearing, the Board accepts that the Appellants should be 

compensated for the dinners for the first three days of the hearing. In addition, the Approval 
Holder is willing to pay costs for dinner on the last day of the hearing. The CCTCS Appellants 
will be awarded costs for dinner for each of the days they attended at the hearing. Some of the 
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CCTCS Appellants did not attend all four days of the hearing, and if they did not attend on a 

pal•icular day, they are not entitled to costs for dimaer. None of the CCTCS Appellants provided 
receipts for their dinner and, instead, used the September 2012 Alberta Govel•nent's Travel, 
Meal, and Hospitality Expense Policy. Based on this policy and the dates claimed by the 

CCTSC Appellants, the Board awards costs of $1,037.50 for the dinners claimed as follows: 

1. Mr. John and Ms. Linda Kirk: $124.50; 
2. Mr. Clinton and Ms. Stacey Kirk: $83.00; 
3. Mr. Trenholm: $83.00; 
4. Mr. Tony and Ms. Lori Cramer: $166.00: 

5. Mr. Lan'y and Ms. Cecile Sisson: $166.00; 
6. Mr. Bernie Kolewaski: $83.00; 
7. Mr. Mel and Ms. Odessa Telstad: $145.25; 
8. Ms. Hazel Lahti: $62.25; 
9. Mr. Jason Dmetruk: $41.50; and 

10. Ms. Betty Kolewaski: $83.00. 

[110] The Approval Holder offered to pay costs associated with dinners claimed by the 

CCTCS members and mileage. However, this offer was not extended to Ms. Kolewaski. 

Although in most cases the Board may be inclined to agree with this approach, the Board 

believes it is fair to reimburse all of the Appellants equally. Therefore, the Board will award 

costs for Mr. and Ms. Kolewaski's dinners ($166.00) and mileage ($60.60). 

[111] Ms. Kolewaski claimed for time missed from work. There was no documentation 

provided to show she lost wages for the days she attended the hearing and her actual salary. 
Without this documentation, the Board cannot award costs for lost wages. 

[112] Ms. Kolewaski claimed $7,500.00 for preparation time. The Board recognizes the 

efforts undertaken by Ms. Kolewaski in organizing the individual CCTCS Appellants and for 

acting as liaison. However, as stated, the Board's starting position is that the parties to an appeal 
should bear the costs of bringing forward environmental matters before the Board. Costs are 

awarded to recognize the assistance provided to the Board in making its recommendations and 

are awarded for those costs related to the preparation and presentation of the submissions. There 

is no indication of how Ms. Kolewaski determined she spent a minimum of 150 hours preparing 
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for the hearing. There is no breakdown how the time claimed related to the preparation for the 

hearing. Without some clear indication of how this time was spent, the Board will not consider 

awarding costs for the preparation time claimed by Ms. Kolewaski. 

[113] The Board awards costs totalling $3,022,15 to the individual CCTCS Appellants 
including costs as follows: 

1. Mr. John and Ms. Linda Kirk a total of $377.00 ($252.50 for mileage and 
$124.50 for dinner); 

2. Mr. Clinton and Ms. Stacey Kirk a total of $209.25 ($126.25 for mileage 
and $83.00 for dinner); 

3. Mr. Trenholm a total of $588.00 ($505.00 for mileage and $83.00 for 
dinner); 

4. Mr. Tony and Ms. Lori Cramer a total of $626.56 ($460.56 for mileage 
and $166.00 for dinner); 

5. Mr. Larry and Ms. Cecile Sisson a total of $553.84 ($387.84 for mileage 
and $166.00 for dinner); 

6. Mr. Bernie Kolewaski a total of $83.00 for dinner; 
7. Mr. Mel and Ms. Odessa Telstad a total of $145.25 for dinner; 
8. Ms. Hazel Lahti a total of $62.25 for dinner; 
9. Mr. Jason Dmetruk a total of $233.40 ($191.90 for mileage and $41.50 for 

dinner); and 

10. Ms. Betty Kolewaski a total of $143.60 ($83.00 for dinner and $60.60 for 
mileage). 

[114] 

Legal Counsel 

CCTCS' Submission 

The CCTCS claimed legal costs totalling $99,528.94. They submitted the legal 
fees were reasonable and directly and primarily related to the issues contained in the Notices of 

Appeal and for the preparation for and attendance at the hearing. 

[115] The CCTCS stated the legal costs included: reviewing the application and Record; 
attending the mediation; obtaining evidence; instructing experts; preparing submissions for and 

attending the hearing; reviewing the decision and explaining it to the CCTCS; and preparing the 

costs claim. 
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[116] The CCTSC stated legal counsel assisted in preparing the standing submission, 

which detailed the Appellants' concerns, thereby assisting the Board in identifying the parties to 

the appeal and the issues for the hearing. 

[117] The CCTCS stated considerable time was required to review the sizable Record 

and to assess the Director's actions in this matter in order to prepare written submissions and 

prepare for the presentation at the hearing. The CCTSC stated the review of the Record and 

cross-examination of the Director revealed the Director had changed his position just prior to 

issuing the Approval, resulting in the Director approving a less stringent design for the Landfill 

that did not include the double synthetic liner. The CCTCS noted the Board recommended the 

Director's decision regarding the liner be reversed. 

[118] The CCTCS said several of them live a significant distance from Edmonton and 

each other which increased legal costs to meet with the individual clients. 

2. Approval Holder's Submission 

[119] The Approval Holder noted the October 14, 2009 invoice for $5,325.35 did not 

provide the detail required by the Board since the invoice did not include a breakdown of the 

time spent on the tasks listed. The Approval Holder noted the Approvals were not issued until 

September 22, 2011, and the Notices of Appeal were filed in October of 2011. The Approval 
Holder submitted the October 14, 2009 invoice is not related to the preparation and presentation 
of the CCTCS' submission in relation to the matters in the Notices of Appeal and, therefore, 

should be deleted from the CCTCS' costs claim. 

[120] The Approval Holder noted the April 27, 2011 invoice relates to legal fees from 

2010, and therefore, it is not related to the preparation and presentation of the CCTCS' 

submission and the amount of $409.50 should be deleted from the costs claim. 

[121] The Approval Holder stated the total amount of legal fees claimed between 

September 2011 and January 17, 2013, is $72,400.50 with a total of 303.6 hours. The Approval 
Holder noted the total number of hours claimed for attendance at the hearing was 39. The 

Approval Holder stated this works out to 6.8 hours of preparation for every hour of hearing time. 

[122] The Approval Holder submitted that many of the tasks claimed were not related to 

the preparation and presentation of CCTCS' submission, including time spent on reviewing 
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retainer agreements, dealing with scheduling matters, obtaining expert report references, travel to 

libraries, corresponding with experts regarding invoices and travel, and travel to meetings with 

clients and experts. The Approval Holder stated these items should not be included in the claim. 

[123] The Approval Holder noted the costs claimed do not take into consideration that 

the Board generally applies the tariff of fees used by the Govermnent of Alberta for outside 

counsel to dete•rnine legal costs. The Approval Holder stated the two senior lawyers who 

worked on the appeal would be entitled to charge out at a rate of $250.00 per hour and the junior 
lawyer would be charged out at $110.00 per hour. The Approval Holder stated that, even if the 

number of hours was accepted, the adjusted totals for the September 11, 2012, and February 13, 

2013 invoices would $57,546.00 rather than $72,400.50. 

[124] The Approval Holder argued the number of hours claimed is excessive and does 

not accord with the Board's practice of allowing two to four hours of preparation time for each 

hour of hearing time. The Approval Holder stated that, using three hours of preparation time and 

the appropriate hourly rates, the claim for legal fees would be 117 hours for preparation time and 

39 hours for attending the hearing. The Approval Holder divided the preparation time in half 

between Ms. Bishop and Ms. Razzaghi, for a total of 58.5 hours each, and calculated 39 hours 

for Ms. Bishop for attending the hearing. The Approval Holder calculated that, based on this 

division of preparation time and the adjusted hourly rate, the total legal fees would be $30,810.00 
((5815 x *250.00/hr) + (39.0 x $250.00/hr) + (58.5 x $110.00/hr) $30,810.00). 

[125] The Approval Holder noted the June 10, 2013 invoice relates to time spent after 

the hearing, and since the time was not related to the preparation and presentation of the 

submissions, the Approval Holder submitted $5,108.25 should be deleted from the costs claim. 

[126] The Approval Holder submitted the starting point for the Board's analysis of legal 
fees should be $30,810.00 instead of $93,967.00. 

[127] The Approval Holder submitted CCTCS' legal counsel did an adequate job of 

focusing the issues, presenting evidence, and cross-examining witnesses. The Approval Holder 

stated counsel's late disclosure of Mr. Maccagno's hydraulic conductivity calculations and less 

than effective cross-examination of witnesses had the opposite effect. 
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[128] The Approval Holder submitted that, at most, CCTCS should be entitled to 50 

percent of the legitimate legal fees claimed, and that 25 percent is more appropriate. 

[129] The Approval Holder stated that only $751.63 of the $823.39 for disbursements 

relate to the period between September 2011 and January 17, 2013. The Approval Holder 

submitted all of the disbursements claimed were overhead expenses and did not fall within the 

scope of section 18 of the Regulation and, therefore, these amounts should be deleted. 

[130] The Approval Holder was prepared to pay between $7,702.50 and $15,405.00 for 

the costs claimed by the CCTCS for legal fees. 

[131] The Approval Holder noted it already paid $11,877.60 to the CCTCS for 

pm•icipation in the mediation meetings, $20,000.00 directly to legal counsel for the CCTCS, and 

$6,240.00 in interim costs. The Approval Holder stated these amounts should be subtracted from 

any amounts payable to the CCTCS. 

[132] The Approval Holder aclcnowledged that GST would apply to any final costs 

payable to the CCTCS' legal counsel for legal fees. 

3. Director's Submission 

[133] The Director noted discrepancies in the costs claimed by the CCTCS including 
the total costs claim. 

4. Analysis 

[134] The CCTCS claimed $87,651.34 in costs for its legal representation. Additional 

invoices totalling $11,877.60 were included with the costs request. These expenses, relating to 

mediation with some of the CCTCS Appellants, were paid by the Approval Holder, so the Board 

will not consider these costs in its decision. 

[135] In reviewing the invoices for legal counsel, the Board notes some of the time 

claimed relates to matters dealt with before the Notices of Appeal were filed and before the 

Approvals were issued in September 2011. Some of the invoices for legal services date back to 

2009, so these costs are clearly not related to the preparation and presentation of submissions 

related to the Approvals. Therefore, the Board will not consider any of the time and costs 
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accrued prior to October 6, 2011, the date Notices of Appeal were first received by the Board. 32 

The Board will not consider the $5,660.00 for legal fees plus $283.00 GST, and $71.76 plus 
$3.59 GST for disbursements, invoiced prior to the filing of the Notices of Appeal. 

[136] Entries were also included in the invoices for the preparation and submission of 

the costs application. These costs, totalling $5,108.25 ($4865.00 for fees plus $243.25 for GST) 

are clearly not related to the preparation and presentation of the CCTCS' submission and will not 

be considered by the Board. 

[137] The remaining legal costs totalling $76,524.74 for legal fees ($72,130.50 plus 
$3,606.53 GST) and disbursements ($30.00 no-taxable, $721.63 taxable, and $36.08 GST) will 

be considered by the Board. 

[138] In reviewing the invoices, time was claimed for preparing interim costs 

submissions. In addition, time was claimed for attending the mediation and discussion of 

settlement proposals. These expenses are not related to the preparation and presentation of 

submissions in response to the issues identified by the Board. Therefore, the Board will not 

consider these costs, and the costs that will be considered by the Board will be reduced by 
$3,450.00 (11.5 hours at $300.00 per hour) plus $172.50 GST. 

[139] In addition, costs were claimed for attending the library, reviewing hosting 
agreements, and travel to Thorhild and the hearing. These expenses are not related to the 

preparation of the submissions, and therefore, will not be considered by the Board. The Board 

recognizes that when more than one counsel works on a file, there will be meetings and 

discussions between counsel to determine the progress of the file. However, it is not appropriate 
for costs to be awarded to more than one counsel for the same meeting. The Board will reduce 

the costs claimed by $4,711.00 in consideration of these costs not related to the preparation of 

submissions for the hearing and for duplicate meeting times claimed. This leaves a costs claim 

for legal fees at $63,969.50 plus $3,198.48 GST. 

32 The first Notice of Appeal was filed on September 29, 2011, by the Confederacy of Treaty Six First 
Nations. This appeal was dismissed for failing to respond to the Board and, therefore, their appeal is not considered 
in this decision. See: Colfederacy of Treaty Six Fh'st Nations v. Director; Northern Region, Operations Division, 
Alberta Env#•onment and Water, re: Waste Management of Canada Corporation (01 February 2012), Appeal No. 
11-024-D (A.E.A.B.). The Confederacy of Treaty Six Fh'st Nations was not a member of the CCTCS and, therefore, 
the date theh" Notice of Appeal is in'elevant to the CCTCS' costs application. 
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[140] The Board adjusts the rates of fees charged by legal counsel to coincide with the 

Alberta Government tariff of fees for outside counsel. Although the rates may not be in line to 

what counsel may charge in private practice, the Board considers it appropriate to use this tariff 

in determining costs awards, because it provides an objective standard. The Board recognizes 
there may be circumstances in which the tariff may not be appropriate. However, in this case, 

the Board considers the Government of Alberta tariff to be appropriate. 

[141] According to the Alberta Law Society Lawyer Directory, Ms. Karin Buss was 

called to the bar in 1993, and Ms. Jennifer Klimek was called to the bar in 1985. Since these 

lawyers have more than 15 years at the bar, the Alberta Govermnent tariff allows for $250.00 per 

hour. Based on this rate, the costs are adjusted so that 0.9 hours claimed by Ms. Klimek totals 

$225.00 plus $11.25 GST, and Ms. Buss' 46.40 hours will be adjusted to $11,600.00 plus 
$580.00 GST. 

[142] According to the Alberta Law Society Lawyer Directory, Ms. Debbie Bishop was 

called to the Alberta bar in 2006. Based on the Alberta Government tariff, her hourly rate with 

seven years at the bar is $165.00 per hour. Therefore, her costs as adjusted would be $17,391.00 
(105.4 hours at $165.00 per hour) plus $869.55 GST. 

[143] According to the Alberta Law Society Lawyer Directory, the junior lawyer on the 

file, Ms. Tarlan Razzaghi, was admitted to the Alberta bar in 2011. Using the Alberta 

Government tariff and with two years at the bar, the allowable hourly rate is $110.00 per hour. 

Given her adjusted total hours to be 118.9 hours, the costs that will be considered by the Board is 

$13,079.00, plus $653.95 GST. 

[144] Based on the adjusted time claimed and using the Alberta Government tariff of 

fees for outside counsel to determine the hourly rates, the total costs for legal fees the Board will 

consider is $42,295.00 plus $2,114.75 GST. 

[145] The Board believes that participants before the Board should bear the costs of 

bringing environmental issues to the forefront. The Board awards costs if the Board finds the 

participant has been useful to the Board in determining its recommendations. When awarding 
costs, the Board generally starts at 50 percent of the adjusted costs. The Board will award more 

or less depending on the level of assistance provided by counsel. 
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[146] The Board finds legal counsel assisted the Board in the appeal process. Legal 
counsel in this case had the daunting task of organizing 20 Appellants to ensure evidence was 

efficiently presented with minimal duplication and effective cross-examination. Counsel for the 

CCTCS Appellants kept the submissions and evidence focused on the issues identified by the 

Board. The Record in these appeals was substantial, and counsel was able to raise concerns 

based on the information in the Record. Therefore, the Board will award 60 percent of the 

relevant legal fees claimed, in the amount of $25,377.00 plus $1,268.85 GST for a total of 

$26,645.85 

[147] The CCTCS also included disbursement costs of $571.63 plus $36.08 GST. 

Included in the disbursement costs were photocopying charges ($150.00), land title searches 

($30.00 (non-taxable)), courier charges ($90.26), conference call charges ($65.14), and binders 

for the submissions ($416.23). The Board usually does not award costs for land searchtitles. It 

is unclear as to the purpose of the conference call, as to whether it was between CCTCS 

Appellants and legal counsel or with their consultants. Without further details of the purpose of 

the call, the Board will not award costs for the conference call. The Board has generally 
accepted photocopying charges as part of office overhead and will not award these costs. 

[148] The Board will award 50 percent of the courier charges and the binders for the 

submissions given the size of the file and resulting submissions. Therefore, the Board awards 

$253.25 plus $12.66 GST for disbursements for a total of $265.91. 

[149] Based on the above, the Board awards legal costs totalling $26,911.76 
($26,645.85 for legal fees and $265.91 for disbursements). 

[150] 

Dr. Lee 

CCTCS' Submission 

The CCTCS noted Dr. Lee's experience in landfill design. The CCTCS stated it 

was largely due to Dr. Lee's participation that the double liner system was adopted by the 

County of Thorhild and ultimately by the Board in its recommendations to the Minister. 

[151] The CCTCS stated Dr. Lee spent considerable time with the Appellants and legal 
counsel to assist them in understanding the application in order to nan'ow the issues, and his 
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expert report addressed many of the issues on appeal including adequate post-closure plans and 

monitoring programs. 

[152] The CCTCS explained Dr. Lee agreed to assist them for a fixed amount 

($12,000.00) prior to seeing the Record, application, and understanding the Board's process. 

The CCTCS stated Dr. Lee spent 275 hours at $300.00 per hour on the appeals, his assistant 

spent an additional 55.5 hours at $150.00 per hour, and Dr. Lee spent $1,764.80 (U.S.) in 

expenses. Dr. Lee requested an additional $80,589.80 (U.S.) in fees and expenses. The CCTCS 

explained Dr. Lee expected additional payment for the work he did for the CCTCS Appellants. 
The CCTCS agreed further payment should be provided to Dr. Lee, but they are not in a position 
to make further payments and hoped the Board would address the issue in the costs decision. 

2. Approval Holder's Submission 

[153] The Approval Holder noted the costs claimed for Dr. Lee was $80,589.80 (U.S.), 
which included 275 hours at $300.00 per hour for Dr. Lee, 55.5 hours at $150.00 per hour for Dr. 

Lee's assistant, and $1,764.80 (U.S.) in travel expenses, less the $12,000.00 already paid. 

[154] The Approval Holder noted Dr. Lee agreed to assist the CCTCS for $12,000.00, 
and he attended the hearing for 1.5 days. The Approval Holder said that while Dr. Lee may now 

feel he made a bad bargain, it cannot be the Approval Holder's concern. 

[155] The Approval Holder argued Dr. Lee's claims are excessive. The Approval 
Holder noted Dr. Lee attended the hearing for approximately 12 hours and claimed an additional 

318.5 hours of his time, which translates to over 26 hours of preparation for each hour of hearing 
attendance. The Approval Holder argued this falls outside the Board's parameters for 

appropriate consultation costs. 

[156] The Approval Holder noted that Dr. Lee provided a repo• with his comments on 

the re-zoning application to the County of Thorhild in February 2009. The Approval Holder 

questioned how, in these circumstances, Dr. Lee could justify spending an additional 330 hours 

to prepare for the hearing. 

[157] The Approval Holder stated neither the Board nor the Approval Holder itself can 

test the CCTCS' assertion that the County of Thorhild relied on Dr. Lee's submissions in 

imposing a double liner system. The Approval Holder noted the CCTCS did not bring any 
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evidence forward at the hearing to support the claim, and whether or not Dr. Lee's testimony was 

l•elpful to the County of Thorhild is irrelevant to the issue of whether his testimony was helpful 
to the Board. 

[158] The Approval Holder stated there is no indication in the Board's analysis that the 

Board found Dr. Lee's evidence to be helpful. The Approval Holder submitted Dr. Lee's 

evidence did not substantially contribute to the hearing and did not materially assist the Board in 

making its Report and Recommendations. The Approval Holder argued it should not be required 
to contribute toward Dr. Lee's costs, pal•icularly where those costs have not actually been 

incun'ed by the CCTCS. 

[159] The Approval Holder acknowledged that GST would apply to any final costs 

payable to the CCTCS' for consultants' fees. 

3. Director's Submission 

160] The Director noted discrepancies in the costs claimed by the CCTCS for Dr. Lee. 

4. Analysis 

[161] The CCTCS is asking costs totalling $92,589.80 (U.S.), less the $12,000.00 
already paid by the CCTCS, for retaining the services of Dr. Lee. 

[162] The Board understands that Dr. Lee entered into an agreement with the CCTCS 

for a flat fee of $12,000.00 to conduct the required research, prepare a report, and attend the 

hearing. It was not until after Dr. Lee started reviewing the documents that he determined he 

should seek additional costs for the work completed. He charged for 275 hours, at $300.00/hour, 
for preparation for the hearing. Dr. Lee attended the hearing for one and a half days. In 

addition, a co-worker of Dr. Lee claimed 55.5 hours at $150.00. Included in the cost claim for 

Dr. Lee was airfare ($1,048.00), parking ($4.00), accormnodation ($449.08), airline luggage fee 

($20.40), taxi ($75.00), and mileage to the airport ($49.50). In addition, the claim includes 

$75.50 for meals, $26.00 for telephone, and $17.22 for miscellaneous expenses. The invoice 

totalled $92,589.80 (U.S.), less the $12,000.00 paid by the CCTCS. No receipts were provided 
with Dr. Lee's invoice. 
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[163] The Board does not know what was included in miscellaneous expenses. 

Therefore, the Board will not consider the miscellaneous expenses claimed. 

[164] The Board generally does not consider airfare, accommodation, or parking fees 

for expert witnesses unless it can be shown there was no other local qualified expert who could 

present the evidence. It is the parties' choice to retain an expert outside of the province. 
Therefore, the Board will not consider costs associated with travel or accommodation for Dr. 

Lee. 

[165] Costs were claimed for telephone expenses. It is not clear when these expenses 

were incun'ed. The Board generally does not award costs for telephone calls since it is not 

related to the preparation of submissions for the hearing. 

[166] In the hours included in the invoice, Dr. Lee included time to "prepare to travel" 

and travel time between Edmonton and E1 Macero, California. However, this time has been 

incorporated into the hours claimed for reviewing reports and providing testimony so it is unclear 

to the Board what the actual hours were spent on reviewing the reports on some of the days. In 

addition, Dr. Lee claimed seven hours organizing client files. This occurred after he provided 
evidence, so it is clearly not relevant to the preparation and presentation of his submissions. 

[167] Dr. Lee claimed 55.5 hours for a co-worker who assisted Dr. Lee. It appears 

some of the time claimed is for the same work that was claimed by Dr. Lee, such as preparing 
and revising slides for the hearing. It appears some of the time may have been spent reviewing 
comments prepared by Dr. Lee. Although the Board has accepted junior consultants will do 

work to minimize costs to clients, it is unclear from the brief descriptions provided as to whether 

Dr. Lee's co-worker did additional work or only reviewed Dr. Lee's work. Therefore, the Board 

will not consider the hours and costs claimed by Dr. Lee's co-worker. 

[168] Dr. Lee provided evidence that was relevant to the construction and closure of the 

Landfill. Although the Board did not incorporate all of his suggestions into its 

recommendations, the information provided a basis on which the recommendations were made. 

Dr. Lee explained to the Board what he thought would be the ideal landfill construction and 

closure steps. It provided a basis to assess the adequacy of the conditions in the Approval. 
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Therefore, the Board finds Dr. Lee provided evidence that was related to the issues before the 

Board and the evidence was useful. 

[169] However, the number of hours of preparation Dr. Lee has claimed is outside the 

range the Board generally accepts as reasonable. The Board has stated in previous decisions that 

one to four hours of preparation time for each hour at the hearing is a general guideline. The 

hours of preparation would vary depending on the complexity and number of issues before the 

Board. 

[170] In this case, there was a substantial Record and a number of reports to review, so 

the Board considers the higher ratio of four hours of preparation time for each hour of the 

hearing, to be an appropriate starting point for determining a cost award. The Board sees a total 

of 16 hours for Dr. Lee's attendance at the hearing plus an additional 64 hours of preparation 
time for a total of 80 hours as an appropriate starting point in determining costs in this case. The 

Board will accept Dr. Lee's hourly rate of $300,00 per hour given his knowledge of landfill 

construction and risks. Therefore, the starting costs award for Dr. Lee is $24,000.00. 

[171] The Board understands Dr. Lee had prepared a repo• for the County of Thorhild 

development hearing that contained some of the same analysis and information. It appears some 

of the work claimed by Dr. Lee had actually been completed for a different hearing. Even 

though the information was also relevant to the hearing before this Board, the Board does not 

consider it appropriate to award costs for all of the time claimed by Dr. Lee for work that was 

essentially completed before the Notices of Appeal were filed. In addition, time was claimed by 
Dr. Lee for reviewing his own work. Since he was familiar with his own work, it should not 

have taken him any considerable amount of time to complete the review and prepare that part of 

the report that encapsulated his own work. The Board appreciates Dr. Lee did not have access to 

the Landfill site to complete any extensive investigation, but the information provided by Dr. Lee 

was a more general discussion on the construction of landfills, and little information was 

provided that specifically applied to this site. 

[172] As stated, the Board generally starts an award costs at 50 percent of the adjusted 
costs claimed. This amount is then varied taking into consideration the assistance the evidence 

was to the Board in preparing its recommendations. The Board found Dr. Lee's evidence was 



-36- 

general in nature, but it was of some assistance to the Board and was relevant to the issues being 
heard. In this case, the Board considers 50 percent of Dr. Lee's adjusted costs is appropriate. 
Therefore, the Board awards $12,000.00 (U.S.) in costs for Dr. Lee's participation in the hearing. 
There is no indication in the CCTCS' submission that GST needed to be added to the costs 

claimed for Dr. Lee. The Board assumes GST was included in the total costs invoiced by Dr. 

Lee and, therefore, the Board will not add additional costs to cover GST. 

[173] The Board awards costs in the amount of $12,000.00(U.S.) for Dr. Lee's 

attendance at the hearing and preparation time. Given these costs are in U.S. dollars and based 

on the exchange rate of 1.0176 percent (November 15, 2013), the actual costs payable is 

$12,211.20, less the $1,800.00 paid by the Approval Holder as part of the interim costs awarded 

by the Board, for a total of $10,411.20. 

I). Worley Parsons 

1. CCTCS' Submission 

[174] The CCTCS claimed costs totalling $42,961.20 for retaining Worley Parsons, 
including costs associated with the attendance of Mr. Mort'is Maccagno and Dr. Manas Shome at 

the hearing, costs for work done by other staff, and office support charges. The CCTCS stated 

both Mr. Maccagno and Dr. Shome contributed to the understanding of the issues including the 

effects on surface and ground water. 

[175] The CCTCS stated Mr. Maccagno did a critical review of the Approval Holder's 

hydrogeology repoa•s and the Director's review of the reports. The CCTCS noted Mr. Maccagno 
believed the site is not appropriate for the landfill or, alternatively, the Approval Holder did not 

provide proof there was requisite amount of solid clay deposits beneath the landfill. The CCTCS 

stated the Board accepted Mr. Maccagno's position to some extent when the Board found the site 

is marginal for a landfill. The CCTCS stated that, based on this finding, the Board reinstated the 

requirements for a composite liner plus an additional synthetic liner and leak detection system. 

[176] The CCTCS said Mr. Maccagno's participation in the hearing process and 

meeting with CCTCS members and legal counsel assisted in understanding the application. The 
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CCTCS stated it was Mr. Maccagno's participation that resulted in the Approval Holder locating 
and repairing the boreholes that were incon'ectly filled. 

[177] The CCTCS stated Mr. Shome spent many hours with landowners, including the 

CCTCS and the Hilts. The CCTCS explained Dr. Shome reviewed the drainage plans, noted 

discrepancies, and discussed the overflow paths from the stormwater collection ponds. The 

CCTCS argued Dr. Shome's report was directly on point to the issues, and his recommendations 

were addressed in the Board's Report and Recommendations, which required notice for overflow 

and the redesign of some of the culverts near the Landfill site. The CCTCS stated Dr. Shome 

assisted the CCTCS in understanding the application and assisted the Board by giving his expert 
opinion, which appeared to influence the Board's recommendations. 

[178] The CCTCS stated there was no mention of a hydrologist fi'om AESRD on the 

Record, and it was not until Dr. Shome filed his report did the Director complete an in-house 

technical review of the application. 

2. _&pproval Holder's Submission 

[179] The Approval Holder acknowledged that several of the issues raised in the 

appeals were technical and required expert consultants, but the CCTCS overstated the value of 

its consultants to the Board. 

[180] The Approval Holder noted the CCTCS claimed $42,961.20 for Worley Parsons, 
but did not divide the amount between Mr. Maccagno and Mr. Shome. The Approval Holder 

stated that, based on the invoices provided, Mr. Maccagno claimed 80.5 hours for preparation for 

the hearing and 40 hours for attending the hearing, and Dr. Shome claimed 16.5 hours 

preparation time and 39 hours for attendance at the hearing. The Approval Holder stated the 

costs associated with others from Worley Parsons were not costs directly and primarily related to 

the matters contained in the Notices of Appeal and should be deleted. The Approval Holder 

stated the office support charges claimed should also be deleted. 

[181] The Approval Holder submitted Mr. Maccagno's evidence was not helpful to the 

Board. The Approval Holder noted the Board rejected Mr. Maccagno's theory with respect to 

the hydraulic conductivity of the site, agreeing with the Approval Holder and Director that, since 

the sandy deposits were of limited size and extent, the appropriate measure of hydraulic 



-38- 

conductivity was the clayey deposits. The Approval Holder said the Board criticized Mr. 

Maccagno for failing to recalculate the hydraulic conductivity after the corrected value was 

provided. The Approval Holder stated it should not be required to contribute to the costs 

associated with Mr. Maccagno's preparation for and attendance at the hearing. 

[182] The Approval Holder acknowledged Dr. Shome provided valuable assistance to 

the Board that was directly relevant to the issues raised in the Notices of Appeal. The Approval 
Holder submitted it would be appropriate for the CCTCS and the Approval Holder to share 

equally the costs of Dr. Shome's evidence. The Approval Holder stated it was prepared to pay 

50 percent ofD r. Shome's fees, or $11,655.00. 

[183] The Approval Holder acknowledged that GST would apply to any final costs 

payable to the CCTCS for consultants' fees. 

Director's Submission 

[184] The Director provided no submissions on the cost claim for Worley Parsons. 

4. Analysis 

[185] The CCTCS requested a total of $42,961.20 for the work provided by Worley 
Parsons. 33 Dr. Shome invoiced 55.5 hours at $210.00 per hour for a total of $11,655.00 plus 
$582.75 GST. Mr. Maccagno invoiced 120.5 hours at $190.00 per hour for a total of $22,895.00 
plus $1,144.75 GST. As these are the only witnesses who appeared before the Board, the Board 

will only consider their costs. 

[186] There was no explanation as to how the work completed by these other persons at 

Worley Parsons assisted in the preparation and presentation of the evidence before the Board. In 

addition, charges were included in the invoices for office support charges. The Board does not 

award costs for office support, particularly when no information is provided as to how the 

charges are calculated or what the expenses cover is provided. 

[187] The issues before the Board were highly technical. In order for the Board to 

determine the best recommendations, it needed to hear evidence from experts. The Board found 

33 The Board notes one of the invoices listed by the CCTCS did not include the GST of $222.22 that was on 
the invoice. This amount appears to be the GST on the amount owing on the invoice and not the GST for the entire 
invoice of $16,110.90. However, these errors will not impact the Board's calculations of relevant charges. 
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the evidence presented by Dr. Shome and Mr. Maccagno was relevant to the issues before the 

Board. Their evidence substantiated the Director's evidence in finding the Landfill site was 

marginal. 

[188] The hours claimed by Dr. Shome and Mr. Maccagno were reasonable. Dr. Shome 

claimed 16.5 hours preparation time for 39 hours at the hearing. Mr. Maccagno claimed 80.5 

hours for 40 hours at the hearing. These ratios of preparation time to time spent at the hearing 

are well within the Board's general expectation of one to four hours preparation time for each 

hour of hearing time. The hourly rates charges by Dr. Shome ($210.00 per hour) and Mr. 

Maccagno ($190.00 per hour) were also reasonable given their expertise and experience. 

[189] The Board's principle of starting at 50 percent of the adjusted costs applies to 

consultants as it does with legal counsel. The Board will award more or less depending on the 

evidence provided and the level of assistance given to the Board in preparing its 

recommendations. In this case, the Board considers it appropriate to award 50 percent of the 

costs requested for Dr. Shome and Mr. Maccagno. Therefore, the Board awards costs of- 

$5,827.50 plus $291.38 GST for a total of $6,118.88 for Dr. Shome's participation at the hearing. 
The Board also awards costs of $11,447.50 plus $572.38 GST for a total of $12,019.88 for Mr. 

Maccagno's participation at the hearing. The total award for the consultants from Worley 
Pasons is $18,138.76 (including GST). These costs are offset by the interim costs awarded by 
the Board, totalling $4,440.00, for retaining a hydrologist and hydrogeologist. This results 

resulting in total costs of $13,698.76 (including GST). 

[190] 
Odotech: 

[191] 

Odoteeh 

CCTCS' Submission 

The CCTCS claimed costs totalling $10,709.07 for retaining the services of 

The CCTCS stated Mr. Page of Odotech provided an expert report and provided 
expert evidence at the hearing on the issue of odour monitoring. The CCTCS stated it was the 

direct result of Mr. Page's expert report that the Approval Holder created and produced an 

odour-monitoring program in its rebuttal evidence. The CCTCS stated that prior to that time, the 
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4. 

[197] 
of Odotech. 

[198] 
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Approval Holder had not taken steps to meet the County of Thorhild's development permit 
requirements to ensure adequate enviromnental monitoring. 

2. Approval Holder's Submission 

[192] The Approval Holder noted the costs claimed for Odotech included 74.25 hours 

and $1,759.72 for travel costs fi'om Montreal and accommodation for tbxee nights. The 

Approval Holder stated the CCTCS did not provide any evidence to justify retaining a consultant 

fi'om Montreal. 

[193] The Approval Holder submitted Mr. Page's evidence did not substantially 
contribute to the hearing and did not assist the Board. The Approval Holder stated it appeared 
Odotech was promoting and selling the company's proprietary technology. The Approval 
Holder noted the Board did not mention Mr. Page's evidence in its analysis and made no 

recommendations with respect to odour monitoring. 

[194] The Approval Holder stated its preparation of the Odour Monitoring Plan was not 

a direct result of Mr. Page's report, and compliance with the County of Thorhild Development 
Permit is in'elevant to issue of costs for the hearing before the Board. 

[195] The Approval Holder submitted Mr. Page's evidence was unnecessary and did not 

assist the Board in making its reco•rnnendations. The Approval Holder stated it should not be 

required to pay any part of the costs associated with Mr. Page's preparation for or attendance at 

the hearing. 

Director's Submission 

The Director noted discrepancies in the costs claimed by the CCTCS for Odotech. 

Analysis 

The CCTCS claimed costs totalling $10,709.07 for the participation of Mr. Page 

In reviewing the invoices provided by Odotech, airfare ($1,117.00) and hotel 

accommodations ($673.62) were included. The Board notes that, even though receipts were 

provided for the airfare, the actual cost of the flight was not provided except in the summary 

table provided by the CCTCS under Tab 1 of their submission. The Board generally does not 
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award costs for travel and airfare since they are not related to the preparation and presentation of 

submissions before the Board. It was also the CCTCS' decision to retain a witness from outside 

the province. The party bearing the responsibility of paying the costs should not be required to 

pay travel and accommodation expenses for out of province witnesses if there are experts in the 

region who could provide equivalent evidence. 

[199] Odotech invoices also included charges for work done by other individuals. 34 

These people did not attend the hearing and there is no indication what they provided to the 

preparation of the submissions. The Board does recognize the value in having other consultants 

within a firm complete some of the work to minimize costs to clients, but the Board requires 

some explanation as to what assistance the other consultants provided. As this information was 

not provided and there is no indication what the other consultants did in the preparation of the 

repol•s, the Board will not consider the charges included for other Odotech staff, totalling 
$1,181.25 plus $59.06 for GST. 

[200] The remaining cost claim for Odotech is $7,678.13 for Mr. Page. This includes 

58.5 hours billed out at $125.00 per hour. 

[201] Mr. Page provided an interesting concept on how to monitor odours. However, 
the information he provided did not assist the Board in preparing its recommendations. Mr. Page 
appeared to be promoting a product sold by Odotech. He did not provide a neutral, balanced 

approach to options available for monitoring odours or what monitoring requirements should be 

included in the Approval. Therefore, the Board will not award costs for Mr. Page's participation 
in the hearing. 

34 The Odotech invoices a total of $1,181.25, with charges for the following individuals: 
M. Parent 5 hours at $75.00/hour $375.00; 
J. Bisson 2.75 hours at $75.00/hour $206.25; and 

S. Leveque 8.0 hours at $75.00/hour $600.00. 
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Summary 

The Board awards costs as follows: 

Mr. Cory Kuzyk $273.80; 

Mr. Ted and Ms. Peggy Hilts $721.80 plus $250.00 for Mr. Johnson, for a total 

of $971.80; and 

CCTCS total of $54,043.87 as follows: (GST included.) 

Appellants: $3,022.15; 
Legal Fees and Disbursements: $26,911.76; 
Dr. Lee: $10,411.20 ($12,211.20 less $1,800.00 interim costs); 
Worley Parsons: $13,698.76 ($18,138.76 less $4440.00 interim costs); and 

Odotech: $0.00. 

VII. Who Should Bear the Costs? 

[203] Although the legislation does not prevent the Board from awarding costs against 
the Director, the Board has stated in previous cases, and the Courts have concurred, 3s that costs 

should not be awarded against the Director providing his actions in carrying out his statutory 
duties were done in good faith. 

[204] In this case, the Director's decision was not overturned but was varied. Even if 

the decision had been reversed, special circumstances are required for costs to be awarded 

against the Director. The Court of Queen's Bench in the Cabre decision, considered this issue: 

"I find that it is not patently unreasonable for the Board to place the Department 
in a special category; the Department's officials are the original statutory 
decision-makers whose decisions are being appealed to the Board. As the Board 
notes, the Act protects Department officials from claims for damages for all acts 
done in good faith in carrying out their statutory duties. The Board is entitled to 
conclude, based on this statutory immunity, and based on the other factors 
mentioned in the Board's decision, that the Department should be treated 
differently from other parties to an appeal 
The Board states in its written submission for this application: 

35 See: Cabre Exploration Ltd. v. Alberta (Env#°onmental Appeal Board) (2002), 33 Admin. L.R. (3d) 140 
(alta. Q.B.). 
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'There is a clear rationale for treating the [Department official] 
whose decision is under appeal on a somewhat different footing vis 
avis liability for costs than the other parties to an appeal before the 
Board. To hold a statutory decision maker liable for costs on an 
appeal for a reversible but non-egregious error would run the risk 
of distorting the decision-maker's judgment away from his or her 
statutory duty, making the potential for liability for costs (and its 
impact on departmental budgets) an operative but often 
inappropriate factor in deciding the substance of the matter for 
decision.' 

In conclusion, the Board may legitimately require special circumstances before 
imposing costs on the Department. Further, the Board has not fettered its 
discretion. The Bom'd's decision leaves open the possibility that costs might be 
ordered against the Department. The Board is not required to itemize special 
circumstances that would give rise to such an order before those circumstances 
arise. ,,36 

[205] There was no indication the Director acted in bad faith in issuing the Approvals. 
Therefore, the Board does not believe the Director should pay the costs. 

[206] The Approval Holder in this case offered to pay some of the costs claimed. As 

the project proponent, the Board accepts the Approval Holder should bear the costs as awarded. 

[207] The Board notes the Approval Holder has paid the CCTSC Appellants $6,240.00 
in interim costs as awarded by the Board. As indicated, these interim costs were credited above 

to the amount owing to the CCTSC ($60,283.57-$6,240.00=$54,043.57). In addition, the 

Approval Holder paid $20,000.00 to the CCTCS. There is no indication why this payment was 

made. It is uncertain whether the Approval Holder graciously made the payment to the CCTSC 

or whether it was paid to the CCTCS to help offset costs the CCTCS incun'ed as a result of these 

appeals. Without additional information, the Board might have been uncertain as to how to deal 

with this payment. However, the Board notes the CCTCS deducted this payment of $20,000.00 
fi'om the costs claimed in its costs submission. Accordingly, the Board will likewise deduct the 

payment fi'om the costs payable to the CCTCS ($54,043.87-$20,000.00=$34,043.87). 

36 Cabre Exploration Ltd. v. Alberta (Environmental Appeal Boat'cO (9 April 2001) Action No. 0001-11527 
(Alta. Q.B.) at paragraphs 33 to 35. 
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[208] Therefore, the costs payable by the Approval Holder are: 

1. Mr. Kuzyk: $273.80; 

2. Mr. and Mrs. Hilts: $721.80 plus $250.00 for Mr. Johnson; and 

3. CCTCS: $34,043.87. 

The total costs payable to the appellants are $35,289.47. 

VIII. DECISION 

[209] For the foregoing reasons and pursuant to section 96 of the Environmental 

Protection and Enhancement Act, the Board awards costs to the Appellants, in the amount of 

$35,289.47, payable by the Approval Holder, Waste Management of Canada Corporation. 
Payment is to be made as follows: $273.80 to be paid to Mr. Cory Kuzyk, $721.80 to be paid to 

Mr. Ted and Mrs. Peggy Hilts, $250.00 to be paid to Mr. Steve Johnson, and $34,043.87 to be 

paid to Ms. Bishop in trust for the CCTCS. 

[210] The Board orders these costs be paid within 60 days from the date of this 

decision. WMCC is requested to provide written confirmation to the Board that payment has 

been made. 

Dated on January 2, 2014, at Edmonton, Alberta. 

"original si•ned by" 
Eric McAvity, Q.C. 
Panel Chair 

"original signed bF" 
Alan Kennedy 
Board Member 

"original signed bv" 
David Evans 
Board Member 
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Appendix A 

List of Appellants 

EPEA Approval No. 236328-00-00 

Cecile Sisson (11-053) 
Odessa Telstad (11-068) 
Melvin Telstad (11-069) 
Hazel Lahti (11-071) 
Laurie and David Genert (11-076) 
Lorne Skuba (11-100) 
Linda Kirk (11-104) 
John Kirk (11-105) 
Kevin and Carmen Ewasiw (11-107) 
Lori Cramer (11-108) 
Tony and Keith Cramer (11-109) 

Mort'is and Joyce Haig (11-112) 
Sophie Panich (11-147) 
Cori Kuzyk (11-148) 
Jim Panich (11-149) 
Larry Sisson (11-150) 
Peggy and Ted Hilts (11-156) 
Tracy Kuzyk (11-157) 
Jason Dmetmk (11-158) 
Chantel Cramer (11-159) 
Betty and Bernie Kolewaski (11-161) 
Darwin Trenholm (11-173) 

Water Act Approval No. 00266612-00-00 

Lori Cramer (11-025) 
Chantel Cramer (11-026) 
Tony and Mr. Keith Cramer (11-027) 
Lorne Skuba (11-030) 
Morris Haig (11-032) 
Joyce Haig (11-033) 
Jim Panich (11-034) 
Sophie Panich (11-035) 
Clinton and Stacey Kirk (11-038) 
Linda Kirk (11-039) 

John Kirk (11-040) 
Peggy Hilts and Edward Hilts (11-043) 
Hazel Lahti (11-044) 
Melvin Telstad (11-045) 
Odessa Telstad (11-046) 
Kevin and Carmen Ewasiw (11-047) 
Larry Gordon Sisson (11-051) 
Cecile Sisson (11-052) 
Betty Kolewaski (11-056) 


