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EXECUTIVE SUMMARY 

The Bow, Oldman, and South Saskatchewan River Basin Water Allocation Order prohibits 
Alberta Environment and Sustainable Resource Development (AESRD) from issuing water 

licences for "all surface water and water below the ground naturally flowing to and from the 

rivers and tributaries within these basins," subject to a limited number of exceptions. (The 
exceptions do not apply in this case.) The water that is the subject of the prohibition is 

"Reserved Water." The onus to prove the water requested in an application for a water licence is 

not Reserved Water is on the applicant. 

Alberta Foothills Properties Ltd. (AFPL) had applied to AESRD for a licence (or preliminary 
certificate)* for the diversion and use of groundwater for residential and commercial purposes 

for a proposed development, known as Wind Walk, in the Municipal District of Foothills. Based 

on this prohibition, AESRD refused to issue the licence because AFPL did not provide sufficient 

evidence to prove the groundwater it was requesting be licenced was not Reserved Water. 

AFPL filed an appeal of AESRD's decision to refuse to issue the licence. At the hearing of the 

appeal, the Environmental Appeals Board (the Board) reviewed AESRD's record and the 

evidence, written submissions, and oral testimony provided by AESRD, AFPL, the Town of 

Okotoks, and Ms. Ruth deGama on the question of whether the water applied for by AFPL was 

Reserved Water. The Town of Okotoks and Ms. deGama were allowed to participate in the 

hearing as intervenors because both have water wells near the proposed AFPL wells. 

Based on the information before the Board, including the written submissions and oral testimony 

presented by the participants at the hearing of the appeal, the Board determined that AFPL did 

not provide sufficient evidence to prove the water it was requesting was not Reserved Water. 

Further, based on the evidence presented, the Board concluded the water in question is most 

likely Reserved Water and, as such, AESRD is prohibited from issuing a licence for this water. 

As a result, the Board recommended that AESRD's decision to refuse to issue the water licence 

to AFPL be confirmed. 

* A preliminary certificate is a "promise" to issue a water licence if certain conditions are met. 
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I. INTRODUCTION 

[1] This is the Environmental Appeals Board's report and recommendations with 

respect to the appeal of the decision of Alberta Environment and Sustainable Resource 

Development ("AESRD") to refuse to issue a licence or preliminary certificate to Alberta 

Foothills Properties Ltd. under the Water Act, R.S.A. 2000, c. W-3, for diversion and use of 

groundwater. The groundwater was to be used for a residential and commercial development, 
lcnown as Wind Walk, in the Municipal District of Foothills (the "M.D. of Foothills") adjacent to 

the Town of Okotoks. Alberta Foothills Properties Ltd. (the "Appellant") appealed the decision 

to refuse to issue the licence or preliminary certificate. 

[2] The Environmental Appeals Board (the "Board") held a public hearing on 

November 19 and 20, 2013, to hear evidence and arguments on the issue of whether the proposed 

source of water identified in the application for the licence is "Reserved Water" as per the terms 

of the Bow, Oldman, and South Saskatchewan River Basin Water Allocation Order ("Allocation 
Order"). The Town of Okotoks ("Okotoks") and Ms. Ruth deGama (collectively, the 

"Intervenors") participated in the appeal as intervenors. 

[3] The Board recommends the Minister confirm the decision to refuse to grant the 

licence or preliminary certificate. The evidence provided by the Appellant did not sufficiently 

support the argument that a barrier existed between the proposed source of water and surface 

water and, therefore, the water requested by the Appellant was Reserved Water as defined in the 

Allocation Order. A licence cannot be issued with respect to Reserved Water for a development 

such as Wind Walk. 

Under the Allocation Order, "Reserved Water" is defined as: 

"1. In this Order (e) 'Oldman River Basin' means the Oldman River and its tributaries and 
the water below the ground naturally flowing to and fi'om the Oldman River and its 
tributaries, within Alberta 

2. All the water in the Bow River Basin, Oldman River Basin and South Saskatchewan 
River Basin that is not, on the date this Order is filed under the Regulations Act, allocated 
under a licence or registration or specified in a preliminary certificate is reserved." 
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BACKGROUND 

On February 9, 2012, the Director, Southern Region, Operations Division, Alberta 

Environment and Sustainable Resource Development (the "Director"), issued a decision refusing 

to issue a licence or preliminary certificate under the Water Act to the Appellant. The 

application for the licence or preliminary certificate was for the diversion and use of groundwater 
from two proposed water wells in NW 16-20-29 W4M. 

[5] On March 6, 2012, the Board received a Notice of Appeal from the Appellant 
appealing the Director's decision. 

[6] On March 8, 2012, the Board wrote to the Appellant and the Director (collectively 
the "Parties") acknowledging receipt of the Notice of Appeal and notifying the Director of the 

appeal. The Board also requested the Director provide the Board with a copy of the records 

relating to the appeal (the "Record") and asked the Parties for available dates for a mediation 

meeting, preliminary motions hearing, or hearing. 

[7] On March 26, 2012, the Board notified the Parties that based on their available 

dates, a mediation meeting was scheduled for June 7, 2012. 

[8] On April 27, 2012, the Board received a copy of the Record, and copies were 

provided to the Parties on May 3, 2012. 

[9] The mediation meeting was held on June 7, 2012, in Calgary. No resolution of 

the appeal was reached. 

[10] On September 6, 2012, the Board received a motion fi'om the Appellant to 

determine whether Okotoks filed a valid Statement of Concern with the Director. The Appellant 
submitted that Okotoks had filed its Statement of Concern after the statutory deadline of July 31, 

2009 and, accordingly, the Statement of Concern was invalid. 

[11] On September 10, 2012, the Director responded to the Appellant's motion. The 

Director advised that Okotoks e-mailed its Statement of Concern to the Director on July 31, 

2012, and the hard copy was received by the Director on August 5, 2012. The Director 

submitted the Statement of Concern had been received in time and was, therefore, valid. 
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[12] On September 14, 2012, the Board wrote to the Parties aclcnowledging receipt of 

the Appellant's motion and the response from the Director. The Board noted the issue of 

Statements of Concern has no bearing on this appeal, as the applicant for the licence or 

preliminary certificate (i.e. the Appellant) is the only person entitled to appeal under the Water 

Act. 

[13] On October 2, 2012, the Board confirmed that, based on the written submissions 

provided by the Parties, the issue for the hearing would be: 

"Is the proposed sources of water reserved water as per the terms of the Bow, 
Oldman, and South Saskatchewan River Basin Water Allocation Order?" 

[14] In the Board's October 2, 2012 letter, the Board asked the Parties to provide their 

available dates for a hearing. The Director responded on October 19, 2012. On October 24, 

2012, the Appellant responded, expressing concern that it was not certain the appeal could be 

dealt with in one day, since it anticipated Okotoks and at least one landowner would likely seek 

intervenor status. The Appellant added that it was not its intention to challenge whether 

intervenor status should be granted to Okotoks or Ms. deGama. 

[15] The Board responded on October 26, 2012, asking the Parties to provide available 

dates for a two-day hearing. 

[16] On January 30, 2013, after reviewing comments from the Parties, the Board 

notified the Parties that the hearing would be held on May 28 and 29, 2013. On February 11, 

2013, the Board notified the Parties the hearing would be rescheduled due to issues with the 

availability of the Appellant's expert witness, Dr. Grant Neilsen. 

[17] On March 15, 2013, the Board confirmed that, based on the Parties' available 

dates, the hearing would be held on September 26 and 27, 2013. 

[18] On April 19, 2013, the Appellant notified the Board that its witness would not be 

available until October 2013. 

[19] On June 18, 2013, the Board confirmed the hearing would be held on November 

19 and 20, 2013. 

[20] The Board published the Notice of Hearing in the Okotoks Western Wheel and 

posted it on the Government of Alberta and Board websites. The Board issued a News Release 
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that was distributed to the media throughout the Province by. the Public Affairs Bureau. The 

Board also provided the Notice of Hearing to the Town of Okotoks, the M.D. of Foothills, the 

Town of Black Diamond, the Town of High River, the Town of Turner Valley, and the Village 

of Longview to place on their public bulletin boards and websites. 

[21] On September 25, 2013, the Director provided an updated Record, and the Board 

provided copies of the updated Record to the Parties on September 26, 2013. 

[22] In response to the Notice of Hearing, the Board received intervenor requests from 

Ms. deGama, an adjacent landowner, and Okotoks on September 30, 2013, and October 1, 2013, 

respectively. 

[23] The Board received submissions on the intervenor requests from the Appellant 
and Director on October 3 and 8, 2013, respectively. 

[24] On October 16, 2013, the Board notified the Parties that Okotoks was granted full 

intervenor status and Ms. deGama was granted limited participation as an intervenor. The Board 

advised that written reasons for the decision would follow. 

[25] On October 21, 2013, the Board received the Appellant's submissions for the 

hearing. 

[26] On October 31, 2013, the Appellant advised the Board of its intent to raise the 

issue of whether the Director's decision was unduly influenced by Okotoks' consultants, Worley 
Parsons, who had also previously provided consulting services to AESRD in respect of the 

Department's overall Groundwater Management Framework. 

[27] The Director and Intervenors provided their written submissions for the hearing 

on November 4, 2013. 

[28] On November 5, 2013, the Board notified the Parties and Intervenors that it would 

not be appropriate to add another issue to the hearing as it would be prejudicial to the other 

participants to add an issue for consideration at such a late date given their submissions had 

already been filed. The Board stated the Appellant could choose to raise its concerns at the 

hearing as they related to the weight of the evidence and/or the credibility of the Worley Parsons 

witness. 
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[29] The Board provided its written reasons on the intervenor requests to the Parties 

and Intervenors on November 7, 2013.2 

[30] The public hearing was held in Calgary on November 19 and 20, 2013. 

III. SUBMISSIONS 

A. Appellant 

[31] The Appellant explained its proposed water source is a well located within LSD 

13 in NW 16-20-29 W4M ("PW-I"), and an adjacent well ("PW-2") completed to the same 

depth would serve as an observation well and back-up well in an emergency. The Appellant 
stated the proposed use is to supply potable water to the Wind Walk development. The 

Appellant acknowledged the proposed use is not a purpose listed as an exemption in the 

Allocation Order, 3 
so if the Wind Walk aquifer is determined to be Reserved Water, the Director 

may not issue a licence. 

[32] The Appellant said that, due to the Allocation Order, the Director must be 

satisfied the aquifer from which the Appellant proposes to produce water is groundwater. The 

Appellant explained it provided the Director with its consultant's reports that supported its 

position that the Wind Walk aquifer consists of groundwater, but the Director rejected this 

conclusion. 

2 See: Intervenor Decision: Alberta Foothills Properties Ltd. v. D/rector, Southern Region, Operations 
Division, Alberta Environment and Sustainable Resom'ce Development (07 November 2013), Appeal No. 11-179- 
ID1 (A.E.A.B.). 

Section 6 of the Allocation Order provides, in part: 
"6(1) The Director may issue licences with respect to the Oldman River Basin in accordance 

with the following: 
(a) for use by a First Nation...; 
(b) for a water conservation objective; 
(c) for storage, if it is for the protection of the aquatic environment and for 

improving the availability of water to existing licence holders and registrants; 
(d) for any purpose, if, on or before the date this Order is filed under the 

Regulations Act, an application for the licence that is complete and complies 
with the Act has been filed with the Director; 

(e) if an application for a licence is made that relates to the Little Bow 
Project/Highwood Diversion Plan...; 
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[33] The Appellant provided a number of reports to the Director in support of its 

application for a licence. These reports included: 

[34] 
Appellant: 

May 2008 Initial Groundwater Supply Evaluation Report ("Initial 
Report") and the December 2008 Addendum (the "Addendum") prepared 
by Stantec; 4 

January 2011 Cumulative Effects Evaluation, Wind Walk Project in the 
Municipal District of Foothills No. 1 (the "Cumulative Effects 
Evaluation"), prepared by Stantec and Dr. Nielsen; s 

May 2011 New Evidence to Accompany Cumulative Effects Study, Wind 
Walk Project (the. "Cumulative Effects Study"), prepared by Stantec and 
Dr. Nielsen; 6 and 

January 2012 Compelling Evidence of Non-Connectivity between Wind 
Walk Aquifer and the Sheep River (the "Compelling Evidence Report"), 
prepared by Dr. Nielsen. 7 

The Appellant listed the Director's reasons for not granting the licence to the 

there was insufficient evidence to conclude the Wind Walk aquifer was 

groundwater; 
the multi-layered leaky aquifer model in Sandstone Springs was 

applicable; 
the Wind Walk aquifer is connected to the Sheep River alluvial aquifer; 

a formal agreement with Ms. deGama needed to be reached that would 

ensure her continued access to a sufficient water supply to meet her 
household needs at no cost to her; 
the Cumulative Effects Report provided geologic and hydrogeologic 
evidence of hydraulic communications between the PW-1 well and the 
Sandstone Springs aquifer; and 

the Director disagreed with the conclusions reached by the Appellant's 
consultant after the consultant completed the field mapping exercise on 

May 11, 2011 and, based on this exercise, stated there was compelling 
new evidence that contradicted the original conclusion that a hydraulic 
connection to the Sandstone Springs aquifer existed. 

(t') if an application for a licence is made that relates to the Pine Coulee Water 
Management Project 

See: Director's Record at Tab 172. 

See: Director's Record at Tab 107. 

See: Director's Record at Tab 64. 

See: Director's Record at Tab 34. 
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[35] The Appellant noted the Director's conclusion: 

"In order for future Wind Walk groundwater applications to be considered, a very 
high level of complete data analysis will be required, to prove with a high level of 
certainty that there is no hydraulic connection to reserved water and no adverse 
impact to the surrounding community. The data submitted to [AESRD] must be 
substantive, complete and provide an obvious conclusion that there is no 

hydraulic connection to the Sheep River and its tributaries. ''8 

[36] The Appellant stated Okotoks' consultant, Worley Parsons, critiqued the 

Appellant's reports without analyzing the supporting data, and Worley Parsons did not perform 

any independent scientific examination of the Wind Walk aquifer and did not present any 

contrary evidence. 

[37] The Appellant acknowledged Ms. deGama has a higher priority to the use of the 

water in the aquifer than does the Appellant. The Appellant said Ms. deGama rejected the 

Appellant's offer to pay the cost to repair her existing, improperly completed well, by drilling a 

new well, or to providing water from the Wind Walk distribution systems to her property line 

without cost. The Appellant stated Ms. deGama was opposed to the development, and it 

appeared she regarded the licencing process as another avenue to oppose the development. 

[38] The Appellant said the Director made no independent examination of the physical 

evidence except to investigate a tributary to the Sheep River located west of the Appellant's 

property. The Appellant disagreed that this tributary flows naturally to the Sheep River since it 

appeared to be a small amount of meltwater running through a culvert under Highway 7 and 

immediately into a man-made storm water pond owned and operated by Okotoks. The Appellant 

argued that if there was a natural watercourse to the Sheep River, it had been obliterated by 

Okotoks' construction of intervening commercial and residential developments. 

[39] The Appellant said the proper standard of proof for an application for a water 

licence requires an applicant to demonstrate "on the preponderance of the evidence" that the 

proposed aquifer is groundwater, not Reserved Water. 

Appellant quoting Director's letter found at Tab of the Record. 
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[40] The Appellant stated the balance of probabilities and the preponderance of the 

evidence are equivalent standards of proof in a civil trial, but environmental legislation must be 

interpreted in the context of the precautionary principle. 

[41] The Appellant stated the standard must be between the civil standard and the 

criminal standard of "beyond a reasonable doubt." The Appellant said there is an inherent 

uncertainty in the science of hydrogeology so conclusions cannot be reached beyond a 

reasonable doubt. The Appellant stated the phrase "on the preponderance of evidence" means 

something greater than 70 percent but less than 90 percent so, while the fact sought to be proven 

is not certain, it is significantly more likely than not to exist. 

[42] The Appellant stated the Director, in his review of Wind Walk's Water Act 

application, described the standard of proof in different ways, including a requirement for there 

to be "compelling evidence," "a great level or high level of certainty," and an "obvious 

conclusion." The Appellant referred to the Director's May 11,2011 letter in which he stated: 

"'Virtually is not good enough. Is there a hydraulic connection or not? Is the 
Wind Walk aquifer reserved water or not? This question has yet to be answered 
with any level of confidence.'"9 

[43] The Appellant stated standards requiring certainty, proof beyond a reasonable 

doubt, a high or great level of certainty, and an obvious conclusion cannot be achieved in 

hydrogeology. The Appellant argued that if the Director requires a level of certainty, beyond 

that which can be reasonably achieved by hydrogeology as a science, then all water within the 

boundaries of the Allocation Order would be Reserved Water and no groundwater licence could 

ever be granted. 

[44] The Appellant argued the Director required certainty, which is the wrong standard 

in determining whether the Appellant demonstrated the Wind Walk aquifer was not Reserved 

Water. 

[45] The Appellant said the Allocation Order differentiates between groundwater and 

Reserved Water for the purpose of making groundwater available for use, and the standard of 

9 Appellant's submission, received October 22, 2013, at page 11, 



proof should not be so high as to effectively make the distinction impossible or else the 

distinction would not have been made. 

[46] The Appellant submitted it provided the Director with empirical evidence and an 

expert opinion proving, within the limits of hydrogeological science, the Wind Walk aquifer is a 

confined aquifer and the water is groundwater. 

[47] In the Appellant's consultant's report entitled Compelling Evidence Report, the 

Appellant stated no reasonable hydraulic connection exists between Okotoks' water supply and 

the Wind Walk proposed wells. The report also stated there would likely be a long term impact 

on Ms. deGama's well, but her well already had serious deficiencies from its date of construction 

and posed a potential threat to her neighbours' wells because of the way it was constructed. 

[48] The Compelling Evidence Report also indicated the Sandstone Springs wells and 

the Wind Walk wells are completed in separate and distinct aquifers, but the nearby wells in the 

proposed Gold Medal development would be impacted because they are completed in the same 

aquifer as the Wind Walk well. However, this should not be an issue because they would have a 

lower priority. 

[49] The Appellant's consultant, Dr. Grant Nielsen, testified that he walked along the 

Sheep River to determine if there was any downhill flow that could be detected. He stated there 

was one small discharge at river level. Dr. Nielsen explained it could have been an aquifer, 

water coming from the subdivision nearby, or water from melting snow percolating into the 

ground. 

[50] 

1. 

The Appellant's expert evidence included the following assertions: 

there was a 22 metre vertical difference between the Sandstone Springs 
aquifer and the Wind Walk aquifer and there was no reasonable 
connection between the aquifers; 
the chemical analysis of the water quality of the Wind Walk aquifer, the 
Sandstone Springs aquifer, and Okotoks #12 well indicated there was no 

connection between the Wind Walk aquifer and the Sandstone Springs 
aquifer, the Okotoks #12 well, and the Sheep River; 

if there was a connection between the Wind Walk PW-1 well, the PW-2 
well, and a monitoring well constructed later, the water levels would 
respond similarly, but he believed there was no connection between the 
three aquifers; 
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11. 

12. 

even though the Sandstone Springs aquifer, which was close 
geographically to the Wind Walk aquifer, was found to be a multi-layered 
leaky aquifer, his intuition was that the conditions at the Wind Walk site 

were somewhat different. Dr. Nielsen explained he examined the 
available water well records from five adjacent quarter sections, and he 
found the quarter sections to the west of the Wind Walk site to be not a 

multi-layer aquifer system but a single aquifer system; 
the pumping tests did not show evidence of recharge occurring. Dr. 
Nielsen did not agree with the Director's finding that recharge occun'ed 
where the slope of the measured points flattened out since the data points 
returned to the regular slope. He believed the change in pumping rate was 

due to fluctuations in the power output of the generator or the variability 
in the pump itself; 

a longer pumping test, from 72 hours to 96 hours, would not add 
significantly to the information already obtained; 
the water in aquifers within the Paskapoo formation moves slowly, but 
movement is still high because water levels respond to rainfall and snow 

melt. The recharge is local, probably within one to two kilometres from 
the aquifer, and it is not anticipated the aquifer would be water tight since 
that would be contrary to the hydrologic cycle which requires some 

movement of water no matter how slow it may be; 

based on the Alberta Research Council mapsl Okotoks' wells should have 

a yield rate of 5 to 25 gallons per minute, but Okotoks' wells #10, #11, 
and #12 have a sustainable yield close to 200 gallons per minute. The 
Alberta Geologic Service maps would look different today with the new 

information that has been gathered since the maps were printed; 
the subsurface incline is east to west, not west to east as claimed by 
Director, so the Wind Walk aquifer cannot be connected to the Sandstone 
Springs aquifer; 
Dr. Nielsen questioned the accuracy and reliability of the cross section 

map prepared by Matrix Solutions for the Sandstone Springs water licence 
application, l° He expressed the opinion that, since some wells were 

marked in the wrong location or the same well was marked in two 
different places, Matrix used a lot of artistic licence and imagination in 
showing the location of the Sandstone Springs aquifer; 
the beds dip down, not up, so it is not possible to have a connection 
between the Sandstone Springs and Wind Walk wells; 
in Dr. Nielsen's opinion the Wind Walk aquifer is a confined aquifer but 
there needs to be some leakage or else there would be no water in the 
aquifer or the water would never move. He said the issue of whether the 

•0 See: Exhibit 36, Matrix Solutions Inc., Local Hydrogeological Cross-Section A-A', December 2007. 
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13. 

[51] 

a licence with 

aquifer is confined or not confined is not directly related to the issue of 
whether the Wind Walk aquifer is groundwater or Reserved Water 
because some leakage inevitably occurs through the hydrogeological 
cycle. He said that since all aquifers leak to some extent, conceivably all 
water would be Reserved Water; and 

Dr. Nielsen said hydrogeology is subject to uncertainty, so there is only 
about a 75 percent degree of certainty as to the accuracy of statements 
regarding what lies under the ground.ll 
At the hearing, the Appellant proposed the Board recommend to the Minister that 

a five-year term be issued to it, and during this time, the Appellant would provide 
proof the proposed well is not Reserved Water. 

Ms. Ruth deGama 

[52] Ms. Ruth deGama stated she lives less than one kilometre south of the proposed 
development. She noted the Appellant applied to withdraw 75 gallons per minute continuously 
from the area aquifer. Ms. DeGama stated the Appellant intends to withdraw water from the 

same aquifer that she uses for her home and livestock. 

[53] Ms. deGama told the Board the Appellant offered to drill a portion of a new well 

on her land or to bring in piped water if her well declines, but there would be a capital cost to her 

and she would be charged a "utility fee" for consumption. Ms. deGama stated she currently 

enjoys the water for free. Ms. deGama said she did not receive a written offer of resolution to 

the issue of her water supply until November 1, 2013, just two days prior to the date her 

submission was due. Ms. deGama stated the Appellant never tested her well, reviewed driller 

reports on her well, or tested the quality of her water. 

[54] Ms. deGama stated the Appellant's assumption of the cause of the decline in the 

water quantity did not consider the increase of wells and homes drawing from the aquifer, and it 

did not consider weather considerations. Ms. deGama argued the Appellant's comments about 

her well being improperly or illegally completed and unhealthy are conjecture. 

[55] Ms. deGama said her well was strong this year, and she currently has adequate 

water at no cost to serve her needs provided the Wind Walk licence is not granted. Ms. deGama 

See: November 19, 2013 Transcript at pages 137 to 138. 
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stated that, unless the Appellant offered to drill a new well or install a pipeline at no cost to her, 

she saw no reason to risk her well and property value for the Appellant's commercial application. 

[56] Ms. deGama said she was offended by the Appellant's assertion that she was 

using the licencing process as a means to oppose the development. 

[57] Ms. deGama stated that all wells drilled into the same aquifer of the Appellant's 
proposed water source will radically decline and may need to be abandoned. 

[58] Ms. deGama said the aquifer for the proposed wells services the Sheep River and 

would be considered Reserved Water. She asked that consideration be given to her property, 

livestock, and her statutory right to water. 

C. Okotoks 

[59] Okotoks stated it is concerned about the potential impacts of the Appellant's wells 

on Okotoks' water supply because Okotoks' water licence allows for the diversion and use of 

groundwater from the Sheep River alluvial aquifer. Okotoks said the distance between its wells 

and the Appellant's proposed production wells is less than 1.6 kilometres. 

[60] Okotoks expressed concern that the Appellant's aquifer intercepts water that 

would otherwise discharge naturally to the Sheep River, thereby impacting Sheep River flows. 

Okotoks said the Appellant's wells are not adequate to support the development and, if there is a 

failure, Okotoks would be called upon to provide water to the development. 

[61] Okotoks submitted the Director's decision is subject to the standard of review of 

reasonableness. Okotoks stated the issue before the Board is whether it was reasonable, in the 

circumstances, for the Director to deny the Appellant's application for a water licence. Okotoks 

submitted the Director's decision demonstrated a reasonable conclusion based on the evidence 

before him. 
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[62] Okotoks said that, under section 66(3)(a) of the Water Act, 12 the Director was 

required to consider the matters and factors specified in an applicable approved water 

management plan which, in this case, was the South Saskatchewan River Basin Approved Water 

Management Plan ("Management Plan"). Okotoks noted that, under the Management Plan, the 

Director must consider all existing, potential and cumulative hydraulic, hydrological, and 

hydrogeological effects of the proposed works. Okotoks noted the Director concluded there was 

insufficient information to show the proposed wells were not connected to Reserved Water and 

denied the application. 

[63] Okotoks summarized the Director's comments as follows: 

additional testing was required to delineate the aquifer and the barriers the 
Appellant argued were present; 
the Sandstone Springs wells, located two kilometres west of Wind Walk, 
are in a leaky aquifer system and there are geologic similarities between 
the sites. Testing should be conducted to determine the extent of any 
barrier fracturing or leakage; 
the Appellant did not demonstrate with any significant level of confidence 
that the proposed wells would not impact Okotoks' groundwater licences; 

partial coverage of the cost or partial commitment to a water line service 
connection for Ms. deGama, whose private well and water needs are a 

senior household right, is not adequate; and 

12 Section 66(3) of the Water Act states: 

"66(3) In considering whether to issue a preliminary certificate, the Director 

(a) must consider, with respect to the applicable area of the Province, the matters and factors 
that must be considered in issuing a licence, as specified in an applicable approved water 

management plan, 
(b) may consider any existing, potential or cumulative 

(i) effects on the aquatic environment, 
(ii) hydraulic, hydrological and hydrogeological effects, and 

(iii) effects on household users, licensees and traditional agriculture users, 

that result or may result fi'om the potential diversion of water, operation of a works or 

provision or maintenance of a rate of flow of water or water level requirements, and 

(c) may consider 

(i) effects on public safety, 
(ii) with respect to irrigation, the suitability of the land for irrigated agriculture, and 

(iii) any other matters applicable to the preliminm2¢ certificate or licence that, in the 
opinion of the Director, are relevant, including any water guideline, water 

conservation objective and water management plan." 
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[64] 

the Cumulative Effects Report provides evidence of hydraulic connection 
between the Wind Walk and Sandstone Springs aquifers, and the field 
mapping exercise was not accepted as being sufficient to show the two 
aquifers were separate. Further investigations were necessary to 
determine the correct dip of bedrock. 

Okotoks noted the Director: 

1. considered the inconsistencies between the Appellant's initial reports, 
which indicated connectivity between the Sandstone Springs aquifer and 
the Wind Walk aquifer, and the final report which came to the opposite 
conclusion based on a one-day field mapping exercise; 

2. referenced the Sandstone Springs technical reports which showed 
evidence of a multi-layered leaky aquifer system and that the same 

geological bedrock erosion effects are found on the Appellant's property; 
Okotoks explained a multi-layered leaky aquifer system is a series of 
vertically distributed aquifers, separated by aquitards, which are 

hydraulically connected through vertical and horizontal bedrock 
fracturing; and 

3. noted the Appellant had not specifically identified barriers to surface water 

or conducted pumping tests and aquifer leakage studies similar to tests 
conducted at Sandstone Springs to determine the extent of barrier 
fracturing and leakage on the Appellant's property. 

[65] Okotoks noted the Appellant declined to perform further pump tests or implement 

any further groundwater exploration program even though these steps were suggested to the 

Appellant by the Director. Okotoks submitted the Director's requirement for further testing of 

the Wind Walk aquifer was reasonable given the: 

1. Board found the Sandstone Springs aquifer could be characterized as a 

leaky aquifer system and the Sandstone Springs wells are hydraulically 
connected to Reserved Water; 

2. Appellant's earlier reports indicated the Sandstone Springs and Wind 
Walk aquifers were connected; 

3. similar geology of the two sites; and 

4. uncharacteristically high yield calculated for the Wind Walk PW-1 well 
compared with other wells in the surrounding area. 

[66] Okotoks said the Director required further and better evidence from the Appellant 

that there was no connection between the Wind Walk aquifer and the Sheep River or its 

tributaries. Okotoks submitted it was not the Board's place to determine whether the testing 

suggested by the Director was reasonable, appropriate, or adequate. Okotoks said the Appellant 
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was given the opportunity to satisfy the Director, and the Appellant should have complied with 

the Director's requests. 

[67] Okotoks said the issuance of a licence is discretionary because, under section 51 

of the Water Act, the Director may issue or refuse to issue a licence. Okotoks stated an applicant 

must provide the information the Director considers necessary, and a review of the Record 

discloses the Appellant was advised on numerous occasions that the Director required a 

comprehensive groundwater study and further testing in order to consider the application 
complete. 

[68] Okotoks stated the Allocation Order reserves all unallocated water to the Crown 

within the Bow River Basin, including the water below the ground naturally flowing to 

watercourses. Okotoks noted there are exceptions under the Allocation Order, but there is no 

exception for licences for municipal purposes, and the Appellant conceded the proposed purpose 

of the application was not one of the specified exceptions. 

[69] Okotoks disagreed with the Appellant's assumption that the Director's 

requirement for "a high level of certainty," "compelling evidence," or "an obvious conclusion" 

was equivalent to a requirement for absolute certainty. 

[70] Okotoks explained that its consultant and the Director were of the opinion that 

further testing would clarify the concern regarding connectivity to Reserved Water, which is 

consistent with the application of the precautionary principle. Okotoks stated the Appellant 

appeared to believe it was unnecessary or futile to do any further testing to show whether the 

Wind Walk aquifer was confined or a multi-layered leaky aquifer. 

[71] Okotoks said the Director asked the Appellant to provide information regarding 

the potential effects on the watercourse, which the Director considered to be Reserved Water, 

that runs adjacent to the Wind Walk lands, but the Appellant appeared to dismiss the Director's 

concerns. 

[72] Okotoks said the cumulative effects within the entire basin are relevant, and the 

proposed development cannot be considered in isolation. Okotoks stated the Director is bound to 

consider the objectives, goals, and purposes of the Water Act and the Allocation Order, and with 

an absence of compelling evidence to demonstrate the existence of a confined aquifer, the 
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Director and the Board would be required to take into consideration the precautionary principle. 
Okotoks stated that, in case of uncertainty, the precautionary principle should guide the 

disposition of the issue. Okotoks argued that, where uncertainty exists regarding the existence of 

a barrier between a proposed aquifer and surface water, a licence should not be issued. 

[73] Okotoks listed the following evidence that raised the uncertainty of the existence 

of a barrier that would prevent a connection between the Wind Walk production wells and 

surface water reserved under the Allocation Order: 

1. pump tests that met the minimum requirements of the Groundwater 
Evaluation Guideline, but did not consider the geologic and hydrogeologic 
complexities of the Okotoks area; 

2. unresolved concerns regarding potential fracturing, jointing or other 
secondary porosity, and permeability of the aquifer, given it is a shallow 
aquifer; 

3. presence of a small hydraulic connection to the Sheep River indicated in 
the Cumulative Effects Report; 

4. limitation of the cumulative effects study to Phase 1 of the development 
although the licence application related to all three phases of the 
development; and 

5. conflicting evidence within the Appellant's expert's reports regarding 
connectivity between Wind Walk and Sandstone Springs. 
Okotoks explained its consultant performed an independent analysis of the [74] 

pumping data provided by the Appellant and concluded that: 

1. the Wind Walk aquifer responded as an unconfined aquifer rather than a 

confined aquifer; 
2. the occurrence of hydraulically unconfined conditions explains why the 

aquifer in the vicinity of the PW-1 well seemed to be so prolific (the 
calculated sustainable yield was nearly three times the uppermost limit of 
the yield probability ratings for the general Okotoks area); and 

3. boundary conditions of the aquifer had not been determined but could be 
determined if the well was subjected to a longer pump test. 

[75] Okotoks noted the Appellant's consultant indicated there was evidence 

discharge from two sources to the surface, but they were not investigated further. 

of 
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[76] Okotoks argued there is evidence of a hydraulic connection between the proposed 
aquifer and surface water within the Sheep River tributary and, therefore, the Allocation Order 

applies and the Director's decision not to grant a licence was not only reasonable but correct. 

[77] Okotoks submitted that in the absence of data that are complete, substantive, and 

provide an obvious conclusion on the issue of a barrier between Reserved Water and water in the 

Wind Walk wells, the precautionary principle favours the Director's decision not to grant the 

licence. 

[78] Okotoks stated the Appellant failed to: 

1. demonstrate the existence of a barrier between the proposed production 
wells and surface water; 

2. provide an adequate explanation or technical data in support of its 
departure from the earlier findings that the Sandstone Springs aquifer and 
the Wind Walk aquifers are connected; and 

3. address the evidence of connectivity between the Wind Walk aquifer and 
the Sheep River. 

[79] Okotoks' environmental consultant Mr. Lucien Lyness reviewed the reports 

provided by the Appellant and noted a number of concerns. He noted that, based on the 

November 2007 48-hour pumping test conducted by the Appellant's consultant, the storativity 
value was calculated to be 0.0563, but Dr. Nielsen dismissed this storativity value as being too 

high and assumed and assigned a storativity value of 0.0001 after the May 2008 72-hour pump 

test. Mr. Lyness explained the usual ranges for storativity for a confined aquifer are 0.005 to 

0.00005 and for an unconfined aquifer, 0.30 to 0.01. 

[80] Mr. Lyness testified the general yield probability rating in the Okotoks region is 

32.7 to 163.6 m3/day, but Dr. Nielsen estimated the PW-1 aquifer to have a sustainable yield of 

460 m3/day. Mr. Lyness said the unconfined conditions in the vicinity of the PW-1 well explain 

why the aquifer seems so prolific and is out of character for the region. Mr. Lyness was of the 

opinion the seemingly high productivity would become dewatered in a relatively short 

timeframe. 

[81 Mr. Lyness also opined that expected boundary conditions had not been properly 
determined, and without that information he would not calculate nor recommend a sustainable 

long term pumping rate (Q20). 
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[82] Mr. Lyness noted that, according to the Alberta Research Council groundwater 
probability maps, the groundwater yield prospects west of Okotoks ranges between 6.5 and 32.7 

m3/day, and east and just west of the Okotoks town site, the groundwater prospect is between 

32.7 and 163.6 m3/day. He noted the Appellant's water supply demand is 474.5 m3/day. 

[83] Mr. Lyness stated the low transmissivity values of the wells in the area are more 

consistent with the Alberta Research Council's estimates than the Appellant's transmissivity 

value. 

[84] Mr. Lyness was of the opinion that, consistent with the Alberta Research Council 

maps, groundwater in the Wind Walk area naturally flows to a local surface water drainage 

system that is part of the South Saskatchewan River drainage basin. 

[85] He noted Dr. Nielsen did not compare the water chemistry of groundwater from 

the PW-1 well with water from the Sheep River or from Okotoks' #12 well. He explained the 

concentration of ions indicated Okotoks #12 well is a combination of river water and 

groundwater discharging to the Sheep River. 

[86] Mr. Lyness noted the similarity in the hydrochemical analysis between the Wind 

Walk and Sandstone Springs aquifers. He also stated the elevated levels of chloride and nitrate 

concentrations suggest an impact fi'om livestock operations. 

[87] Okotoks supported the Director's decision to refuse to issue the licence, and 

submitted that more information and testing is required to support the Appellant's position that 

the proposed wells are not subject to the Allocation Order. 

D. Director 

[88] The Director explained the proposed source of water was two production wells 

located at NW 16-20-29-W4M. The main production well, PW-1, is completed in shallow, 

highly fractured bedrock of the Paskapoo Formation and has a screened production interval at 

20.4 to 24.1 metres below the ground surface. The second well, PW-2, has a slotted liner 

production interval at 41.1 to 45.7 metres below the ground surface. 

[89] The Director said a Sheep River tributary channel originates on the Sandstone 

Springs property at NE-24-20-1-W5M and flows to the southeast, through the Gold Medal 
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prope•y at NE-17-20-29-W4M, then northeast past the Wind Walk property and eventually to 

the Sheep River. The Director stated there is evidence of a channel that historically crossed the 

Wind Walk property. The Director showed how this channel then proceeded through the Town 

of Okotoks through a series of culverts and low areas adjacent to the Sheep River. 

[90] 
Appellant: 

The Director provided the following timeline of requests for information from the 

On August 25, 2010, the Director asked the Appellant to prepare a 

cumulative impact report to respond to concerns raised by the Intervenors, 
including whether the production wells were hydraulically connected to 

the Sheep River water and Okotoks' wells. Okotoks requested a 

mitigation plan in case the Appellant's wells failed. 

On October 25, 2010, the Director notified the Appellant that its 
application was incomplete because it did not provide a cumulative impact 
assessment which would clarify the issue of hydraulic connectivity to 
Reserved Water and impacts to the Statement of Concern tilers, Okotoks 
and Ms. deGama. The Director also requested more information on 

whether the Wind Walk aquifer flows naturally to the Sheep River. 

On January 31, 2011, the Appellant provided the Cumulative Effects 
Evaluation. 

On February 20, 2011, the Appellant was advised its mitigation plan was 

incomplete, and the Director listed comments for consideration and asked 
the Appellant to further explain the estimates of groundwater contribution 
to the Sheep River. 

In April 2011, the Appellant agreed to wait for the outcome o•" the 
Sandstone Springs exploration program before having.a decision made on 

its application, but in May 2011, the Appellant advised the Director it was 
no longer willing to wait. 

In May 2011, the Director met with the Appellant to discuss similarities 
between the Sandstone Springs aquifer and the Wind Walk aquifer. 
On May 11, 2011, the Director informed the Appellant that a high level of 
data analysis was needed to demonstrate there was no hydraulic 
connection between the proposed production wells and Reserved Water 
before the Director could proceed with the Wind Walk application. 
In May 2011, the Appellant's consultant did a "field mapping exercise" 
and provided the Cumulative Effects Study. 
In August 2011, the Director met again with the Appellants. 
In September 2011, the Director provided the Appellant with the 
"Groundwater Diversion Application for Sandstone Springs Development 
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Corporation" report prepared by Matrix Solutions Inc. (the "Matrix (2008) 
Report"). •3 

11. In December 2011, the Director provided the Appellant with a copy of the 
"Flow Test Re-Evaluation" report prepared for Sandstone Springs. The 
Director advised the Appellant that this information confirmed his view 
the area was a multi-layered leaky aquifer model with no barrier to 
Reserved Water, and because of the close proximity between Sandstone 
Springs and Wind Walk, the Director was applying this model to the Wind 
Walk aquifer. 

12. In January 2012, the Appellant provided the Compelling Evidence Report, 
but no additional testing was undertaken or submitted. It only provided a 

summary of extracted information from previous reports. 

13. On January 24, 2012, the Director notified the Appellant that Okotoks' 
Statement of Concern was accepted and Ms. deGama's was not accepted 
solely because she did not file it in time, but the Director was concerned 
about the adverse impact on Ms. deGama's private well. 

14. On January 31, 2012, Okotoks provided its comments on the Cumulative 
Effects Evaluation provided in January 2011, including its opinion that the 
information was distinctly selective. 

15. On February 2, 2012, the Director met with the Appellant and asked that 
additional technical information be provided because the application was 

still technically incomplete. The Appellant provided a new cross-section, 
and confirmed no new technical information would be provided. 

16. On February 2, 2012, the Appellant advised the Director that it was 

declining to conduct further groundwater testing and requested the 
Director make a decision on the application. 

17. On February 9, 2012, the Director denied the application due to lack of 
groundwater technical information, and specifically noted the information 
concerning a barrier to Reserved Water was incomplete and inadequate. 

[91] The Director stated that, under section 51(1) of the Water Act, 14 he may refuse to 

issue a licence or preliminary certificate, and section 51(4) of the Water Act •s identifies what he 

must consider in making his decision and what may be considered. 

See: Director's Record at Tab 52. 

Section 51(1) of the Water Act states: 

"51(1) On application for a licence by a person in accordance with this Act, the Director may, 
subject to subsection (2) and sections 34, 46 and 47, issue or refuse to issue 

(a) a preliminary certificate to that person, or 

(b) a licence to that person for 

(i) the diversion of water, or 
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[92] The Director explained the main issue when he reviewed the application was to 

determine whether the proposed source of water was connected to surface water and, if it was 

comaected, then the source of water was Reserved Water and a licence could not be issued 

according to the terms of the Allocation Order. 

[93] The Director explained that, pursuant to section 35 of the Water Act, •6 the 

Minister reserved all unallocated water as of August 3, 2007, in the Bow, Oldman, and South 

Saskatchewan River Basins. 

(ii) the operation of a works, 
for any purpose specified in the regulations," 

Section 51(4) provides: 
"51 (4) In making a decision under this section, the Director 

(a) must consider, with respect to the applicable area of the Province, the matters 
and factors that must be considered in issuing a licence, as specified in an 

applicable approved water management plan, 
(b) may consider any existing, potential or cumulative 

(i) effects on the aquatic environment, 
(ii) hydraulic, hydrological and hydrogeological effects, and 

(iii) effects on household users, other licensees and traditional agriculture 
users, 

that result or may result from the diversion of water, operation of a works or 

provision or maintenance of a rate of flow of water or water level requirements, 
and 

(c) may consider 

(i) effects on public safety, 
(ii) with respect to irrigation, the suitability of the land for irrigated 

agriculture, and 

(iii) any other matters applicable to the licence that in the opinion of the 
Director are relevant, including any applicable water guideline, water 
conservation objective and water management plan." 

Section 35 of the Water Act provides, in part: 
"35(1) The Minister may by order reserve water that is not currently allocated under a licence or 

registration or specified in a preliminary certificate 

(a) in order to determine how the water should be used, or 

(b) for any other purpose. 
(2) When making an order under subsection (1), the Minister may 

(a) include terms and conditions, 
(b) subject to section 29(2)(b), prescribe the priority number of any allocation of 

water to be made from the reserved water, but the priority number may not be 
based on a date and time that is earlier than the date and time that the reservation 

was made, and 

(c) specify 
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[94] The Director said the proposed wells are located adjacent to the Sheep River 

tributary channel and in the Sheep River Basin, which is a tributary to the Bow River and is, 

therefore, a part of the Bow River Basin. 

[95] The Director noted the application does not fall within any of the categories listed 

in the Allocation Order that allow the Director to issue a licence for Reserved Water. 17 

[96] The Director explained the Management Plan applies to: 

"...all of the named rivers, tributaries, and all natural surface water with 
hydrological connection to the named rivers and tributaries. Groundwater that 
readily flows naturally under the ground to these surface water bodies is also 
considered surface water. ''18 

"Groundwater" in the Management Plan is defined as: 

"...water located beneath the ground surface in soil pore spaces and in the 
fractures of geologic formations. A formation of rock/soil is called an aquifer 
when it can yield a useable quantity of water. Groundwater that is in an aquifer 

17 

18 

(i) the purposes for which, 
(ii) how, 
(iii) to whom, and 

(iv) the time period within which, 
an allocation of the reserved water may be made by the Director. 

(3) The Director may 
(c) if an order under subsection (1) allows, issue a licence for the diversion of the 

reserved water and in accordance with an order made under subsection (1), and 

(d) refuse to accept an application for a licence for the reserved water unless the 
refusal is contrary to an order made under subsection (1)." 

Section 6 of the Allocation Order allows the Director to consider issuing licences for the following: 
"6(1) The Director may issue licences with respect to the Oldman River Basin in accordance 

with the following: 
(a) for use by a First Nation...; 
(b) for a water conservation objective; 
(c) for storage, if it is for the protection of the aquatic environment and for 

improving the availability of water to existing licence holders and registrants; 
(d) for any purpose, if, on or before the date this Order is filed under the 

Regulations Act, an application for the licence that is complete and complies 
with the Act has been filed with the Director; 

(e) if an application for a licence is made that relates to the Little Bow 
Project/Highwood Diversion Plan...; 

(t) if an application for a licence is made that relates to the Pine Coulee Water 
Management Project 

Director's submission, dated November 5, 2013, at paragraph 38. 
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that readily (drawdown cone intersects a surface water body) flows naturally 
under the ground to surface water bodies is considered surface water for licensing 
purposes in Alberta. ''19 

In addition, the Management Plan defines surface water as including "...sub-surface water or 

groundwater with a direct and immediate hydrological connection to surface water (for example, 

water in a well beside a river). ''2° 

[97] The Director explained the Groundwater Evaluation Guideline sets out the 

minimum information required for applications submitted under the Water Act, but the Director 

can request further information, particularly in restricted basins. The guideline includes 

requirements for assessing and characterizing the appropriate groundwater flow model for the 

area. 

[98] The Director explained the main objective of the assessment guide under the 

Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12 ("EPEA") lcnown as the 

Groundwater under the Direct Influence of Surface Water ("GWUDI"), is to assess water quality 
of the source well to determine water treatment requirements. The Director explained that a 

GWUDI assessment is not required for an application under the Water Act, but even though it is 

not determinative, it helps assess whether there is a hydraulic connection between a surface 

water source and groundwater. The Director explained that if the GWUDI assessment concludes 

the source well is GWUDI, it is confirmed as Reserved Water, and if the source well is not 

GWUDI, further hydrogeologic assessment is needed to determine whether it is Reserved Water 

or not. 

[99] The Director agreed with the Appellant that the combination of the 

"preponderance of evidence" and the precautionary principle suggests a degree of certainty 

above 51 percent. The Director said this is consistent with the Board's previous decisions in 

Crowsnest 21 and Sandstone Springs. 22 

19 Director's submission, dated November 5, 2013, at paragraph 39. 
20 Director's submission, dated November 5, 2013, at paragraph 40. 
21 See: MunicipaliO• of Crowsnest Pass v. Director; Southern Region, Env#'onmental Management, Alberta 
Environment (23 December 2009), Appeal No. 08-016-R (A.E.A.B.). 
22 See: Sandstone Springs Development Corporation v. Director, Southern Region, Operations Division, 
Alberta Env#'onment and Sustainable Resource Development, (15 May 2013), Appeal No. 12-043-R (A.E.A.B.). 
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[100] The Director stated his use of qualifying language before his use of the word 

"certainty" indicated he was not suggesting a standard of proof of 100 percent or "beyond a 

reasonable doubt." 

[101] The Director stated the Appellant failed to provide compelling evidence of a 

barrier to Reserved Water and chose not to conduct additional testing even though the 

Appellant's own reports suggested a connection to Reserved Water and confirmed there would 

be impacts on at least one existing user. 

.[102] The Director explained he refused the Appellant's application on the basis of 

incomplete information, including insufficient technical details required on the presence or 

absence of a barrier between the Wind Walk aquifer and Reserved Water, the anticipated adverse 

effects on Ms. deGama's private well and household statutory right, and the impacts on Okotoks' 

licenced sources. The Director noted the Appellant did not undertake further testing and 

declined to provide further information even though the Director requested the information. 

[103] The Director explained the Sandstone Springs application was processed at the 

same time as the Appellant's application. The Director said he had the technical reports from 

Sandstone Springs and the reports were provided to the Appellant. 

[104] The Director said the question before him was whether the Appellant's limited 

testing data, on the preponderance of the evidence, supported or refuted that there was a ban'ier 

between the proposed wells and Reserved Water. 

[105] The Director stated the initial reports followed the standard testing program as 

stipulated in the Groundwater Evaluation Guideline, 2• including a pump test of 72 hours 

pumping and 72 hour recovery with standard calculations regarding the long term yield of the 

aquifer, analysis of the pump test data regarding boundary conditions, and calculation of 

storativity values. The Director noted the Q20 value of the PW-1 well was unusually high 

(167,900 m•/year), which conflicted significantly with Alberta Research Council maps for the 

area which indicated expected yields of 3,140 to 60,000 m3/year. The Director said the Alberta 

Research Council maps did not indicate local groundwater could support the amount of water the 

Appellant asked for in its application. 
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The Director disagreed with the Appellant's interpretation that the anomalies of 

test were indicative of negative (barrier) boundaries. The Director stated the 

pumping test data indicated positive (recharge) boundaries and high storativity values, but the 

Appellant did not discuss these data and disregarded the high storativity value it had determined 

through the pump test. The Director explained the positive (recharge) boundary and high 

storativity value may indicate a drawdown cone intercepting a surface water body, which is one 

of the criteria detailed in the Management Plan that is indicative of Reserved Water. 

[107] The Director said that, given the potential connection to Reserved Water, an 

insufficient number of observation wells were monitored during the pumping test. The Director 

noted many boreholes may have been available at the time of the original testing that could have 

been used to better assess the presence and effectiveness of a barrier to Reserved Water. The 

Director explained he did not become aware of the additional boreholes until after receiving the 

Cumulative Effects Report, and it was unclear when the boreholes were drilled or whether the 

Appellant monitored any of the 25 observation wells during its initial pumping tests. 

[108] The Director explained extending the length of the pumping test may be necessary 

to determine the significance of the boundary condition, and both positive and negative boundary 
anomalies needed to be investigated further to determine the cause of any anomalies. 

[109] The Director stated that, given the technical information on the Sandstone Springs 

site, the Allocation Order, and the geologic and hydrogeologic complexities in the area, the 

standard assessment and calculations were not enough, and further pumping tests and 

groundwater exploration were necessary to support the Appellant's application. 

[ 110] The Director said the Appellant provided an incomplete GWUDI assessment and 

did not provide details how it determined the PW-1 well was not GWUDI. 

[111] The Director explained he then completed a GWUDI assessment and found the 

PW-1 well was GWUDI and hydraulically connected to Reserved Water for the following 

reasons: 

See: Groundwater Evaluation Guideline, Alberta Environment (February 5, 2003). 
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1. lithology PW-1 well is completed in shallow, highly fractured bedrock; 

2. lithology PW-1 well is hydraulically connected to the Sandstone Springs 
well (PW1-05) that was found to be GWUDI; 

3. water quality PW-1 well and Sandstone Springs PW1-05 well have 
similar water quality type; 

4. pumping test results indicate positive (recharge-like) boundary 
conditions and high storativity values; 

5. lack of temperature monitoring data no indication groundwater 
temperature data were collected during the pumping tests, which would 
have been a good indicator for the determination of GWUDI and hydraulic 
connection to Reserved Water; 

6. water quality lack of water quality comparison to local springs and 
Reserved Water; and 

7. water level elevation lack of water level elevation comparisons to 
Reserved Water (Sheep River tributary adjacent to the Appellant's 
property). 

112] The Director said he asked the Appellant to prepare a cumulative effects report to 

address the hydraulic connection to Reserved Water issue and the concerns raised by Okotoks. 

The Director noted the Cumulative Effects Evaluation provided by the Appellant: 

1. was a desktop study that only considered the first of three phases of the 
Wind Walk development; 

2. stated the Wind Walk aquifer and other shallow bedrock aquifers are 

connected to the Sheep River; 

3. indicated the PW-1 well is hydraulically connected to the Sandstone 
Springs PW1-05 well; 

4. aclcnowledged the long term adverse impact on Ms. deGama's private well 
and she would not be able to maintain her household statutory right; and 

5. stated the Okotoks' licences would not be affected by the direct hydraulic 
connection to Reserved Water. 

[113] The Director said the Appellant acl•nowledged direct groundwater flow from the 

Wind Walk aquifer to the Sheep River in its initial response to Okotoks' Statement of Concern 

and in the Cumulative Effects Evaluation, but with very different estimates. Initially the 

Appellant estimated the groundwater flow from the Wind Walk aquifer and other shallow 

bedrock aquifers to the Sheep River to be 203,998.5 m3/year for the 2.3 kilometre length of the 

river through Okotoks. This estimate exceeded the total volume of groundwater requested by the 
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Appellant for its licence (173,192 m3/year). The Director noted that in the later Cumulative 

Effects Evaluation, the estimated groundwater contribution was 41,471 m3/year within Okotoks' 

boundaries. 

[114] The Director said the Appellant suggested the contribution was a small amount 

and was, therefore, not subject to the Allocation Order. The Director noted the Allocation Order 

does not mention "degree" of connection and only reserves all water below the ground naturally 
flowing to and from the Bow River and its tributaries. The Director stated that both estimates 

demonstrate a direct connection between the Wind Walk aquifer and Reserved Water. 

[115] The Director noted the charts in the Cumulative Effects Evaluation showing 

routine groundwater chemistry from different well sources in the area indicate the PW-1 well and 

the Sandstone Springs PW1-05 well have almost identical chemical composition, supporting the 

conclusion of a connection between these two wells. In addition, the Cumulative Effects 

Evaluation included a cross-section and correlation between the PW-1 well and Sandstone 

Springs well PW1-05 well, indicating the wells are in the same aquifer and hydraulically 
connected. The Director stated the groundwater chemistry and geologic cross-sections provide 
compelling evidence that the PW-1 well and the Sandstone Springs PW1-05 well are in the same 

aquifer and connected to Reserved Water. 

[116] The Director explained there are bedrock fractures in the area that exist between 

shallow bedrock aquifers and the surface, and the Appellant did not provide any site-specific 

data to refute the existence of these fractures. The Director noted the Appellant's consultant 

suggested there would be infiltration into the PW-1 aquifer providing recharge by precipitation 

that is essential to the sustainability of the groundwater supply. The Director stated that recharge 

through fractured permeability supports the conclusion of a connection between the Wind Walk 

bedrock aquifer, surface water, and the adjacent glacial meltwater channel. 

[117] The Director explained the Gold Medal property is located immediately west of 

the Wind Walk property and is bisected by the Sheep River tributary channel and the glacial 

meltwater channel. The Director noted that, in the Cumulative Effects Evaluation, it was 

suggested the meltwater channel terrace gravels contribute to the recharge of the underlying 

bedrock aquifers. The Director said a more complete explanation of the recharge is that the 
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Sheep River tributary channel sits immediately above the glacial meltwater channel and is a 

remnant of the glacial meltwater channel, so the aquifer recharge may be coming from the Sheep 

River tributary channel. 

[118] The Director said the field mapping study was completed after the Appellant 
became aware of the Matrix (2008) Report and issues of hydraulic connection between the 

Sandstone Springs production wells and Reserved Water. The Appellant's consultant used 

photography and a Brunton compass to map outcrops of the Paskapoo formation in the Okotoks 

area in a single day. The Director noted the Cumulative Effects Study suggested a change in 

local stratigraphy from the initial reports and the Cumulative Effects Evaluation, now stating the 

PW-1 well and the Sandstone Springs PW1-05 well were not in the same aquifer. The Director 

stated this finding conflicts with the hydrogeologic maps created by the Alberta Research 

Council. 

[119] The Director said the Appellant initially took the position that the PW-1 well was 

19 metres stratigraphically lower than the Sandstone Springs PW1-05 well, but then changed its 

view by suggesting this well was 43 metres lower stratigraphically than PW1-05. 

[ 120] The Director stated that measuring bedrock dip along outcrops of the Sheep River 

can be misleading, and even the Appellant's consultant acl•nowledged the outcrops are 

susceptible to slumping and sloughing along the river channel, resulting in non-representative 

measurement of bedrock strike and dip. 

[121] The Director said there was no assessment made of the bedrock fracturing and 

jointing evident in the photographs taken along the Sheep River valley, which are more 

significant in determining a barrier to Reserved Water than the bedrock strike and dip. 

[122] The Director disagreed with the Appellant's consultant who stated the field 

mapping study provided compelling evidence to contradict the original conclusion of hydraulic 
connection with the Sandstone Springs aquifer. The Director submitted that a one-day mapping 

exercise without an examination of the bedrock fracturing in the area was not sufficient evidence 

to disregard the Cumulative Effects Evaluation findings of connectivity. 

[123] The Director said the January 2012 Compelling Evidence document was based on 

existing technical information, and there was no new information in the report. The Director 
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noted there were no additional pumping tests and no additional field work. The Director stated 

the report was a summary of selective information from previous repol•s. The Director said he 

notified the Appellant that further testing was required to demonstrate a barrier to Reserved 

Water. 

[124] The Director noted the concerns expressed by Okotoks: 

1. longer pumping tests with more observation wells were necessary to 
determine whether or not there was a hydraulic connection to Reserved 
Water; 

2. if the Wind Walk wells dried up from over production, Okotoks would 
have to take on the responsibility of providing water to the Wind Walk 
development; 

3. there was no mitigation plan in the event the production wells dried up and 
there was no alternative source of water confirmed for the development; 
and 

4. Okotoks' licences would be impacted because the Wind Walk wells are 

hydraulically connected to the Sheep River, which is the source of water 
for Okotoks. 

[125] The Director stated there was insufficient data provided by the Appellant to 

determine whether Okotoks would be impacted by the proposed Wind Walk water supply. 

[126] The Director noted the issues raised by Ms. deGama, a household user who has 

priority over all licence users. The Director noted the Appellant aclcnowledged Ms. deGama's 

household well would likely be adversely affected by the use of groundwater from the PW-1 

well. The Director stated the Appellant's offer to cost share a new well or to provide a water 

supply pipeline to the property line did not adequately address the anticipated impact to an 

existing household user. 

[127] The Director noted there were significant areas of disagreement throughout the 

Appellant's consultant's reports regarding connection between the Sandstone Springs and Wind 

Walk aquifers including: 

1. the Cumulative Effects Evaluation found the groundwater chemistry and 
geologic cross-sections demonstrated the Sandstone Springs and Wind 
Walk production wells were located in the same aquifer; 

2. after the Sandstone Springs well was found to be located in a multi- 
layered leaky aquifer system and connected to Reserved Water, the 
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Appellant's consultant conducted a field mapping study and suggested the 
two production wells were no longer in the same aquifer as Sandstone 
Springs; and 

3. the consultant initially estimated the amount of groundwater flowing 
directly from the Wind Walk aquifer and other shallow bedrock aquifers 
to the Sheep River to be 203,998.5 m3/year, but in the Cumulative Effects 
Study the consultant estimated the groundwater contribution as 41,471 
m3/year with no discussion for the difference in estimates. Even the 
smaller amount represented direct flow from the Wind Walk aquifer to the 
Sheep River. 

[128] The Director said the Appellant's initial reports found the Q20 long-term 

sustainable yield to be 167,900 m•/year, which was unusually high for the area in contrast to the 

Alberta Research Council calculations of expected yield in this area. 

[129] The Director stated he told the Appellant the information needed to demonstrate a 

barrier to Reserved Water had not been provided, but the Appellant did not conduct any 

additional pumping tests. 

[130] The Director said there is extensive bedrock fracturing in the Okotoks area, and 

under a multi-layered leaky aquifer model, the fracturing allows precipitation and Sheep River 

tributary flows to recharge the Wind Walk aquifer. The Director noted the Appellant's 

consultant identified this recharge as being essential to sustain the Wind Walk groundwater 
supply. 

[131] The Director stated that, based on the information available, he was unable to 

conclude with any level of certainty that the balance of the evidence demonstrated no connection 

between the Wind Walk aquifer and Reserved Water. He was of the view the information 

demonstrated the Wind Walk and Sandstone Springs aquifer shared an aquifer and the aquifer 

was a direct groundwater contributor to the Sheep River. 

[132] The Director stated the evidence submitted by the Appellant did not demonstrate 

on the preponderance of the evidence that a barrier existed that prevents the proposed wells from 

being hydraulically connected to Reserved Water. The Director said the evidence suggested 

there would be an impact on Reserved Water and to at least one household user. 

[133] The Director submitted his decision should be upheld. 
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IVo AnMys•s 

[134] The issue before the Board is whether the water in the proposed wells is Reserved 

Water as defined under the Allocation Order. The Board has to determine, based on the evidence 

before it, is whether the water readily flows naturally between the aquifer in which the proposed 

wells are finished and a surface water source. 

[ 135] Under the Allocation Order, the Bow River Basin is defined as "...the Bow River 

and its tributaries and the water below the ground naturally flowing to and from the Bow River 

and its tributaries, within Alberta. ''24 The Allocation Order was issued to protect the aquatic 

environment in the South Saskatchewan, Oldman and Bow River basins, and to protect existing 

water licensees. The Allocation Order also allows for continued development of what 

groundwater 
sources are available in a responsible manner. These ttu'ee river basins are subject 

to the Allocation Order and the order reserves all water in these rivers and their tributaries. The 

Sheep River is a tributary to the Bow River and is, therefore, captured under the Allocation 

Order. If the Board finds the proposed wells are hydraulically connected to surface water, then 

the Board must recommend the Director's decision not to issue the licence or preliminary 
certificate be confirmed. There are specified exceptions that allow the Director to issue new 

licences for Reserved Water from within these basins, as However, the Appellant acknowledged 

its licence application does not fall within the exemptions. 

24 

25 

Section of the Allocation Order states: 

"In this Order (e) 'Oldman River Basin' means the Oldman River and its tributaries and the 
water below the ground naturally flowing to and from the Oldman River and its tributaries., within 
Alberta 

Section 2 of the Allocation Order states: 

"All the water in the Bow River Basin, Oldman River Basin and South Saskatchewan River Basin 
that is not, on the date this Order is filed under the Regulations Act, allocated under a licence or 

registration or specified in a preliminm3, certificate is reserved." 

Section 6 of the Allocation Order provides in part: 
"6(1) The Dh'ector may issue licences with respect to the Oldman River Basin in accordance 

with the following: 
(a) for use by a First Nation...; 
(b) for a water conservation objective; 
(c) for storage, if it is for the protection of the aquatic environment and for 

improving the availability of water to existing licence holders and registrants; 
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[136] Throughout the hearing, the Board heard arguments on whether the Wind Walk 

aquifer was hydraulically connected to the Sandstone Springs aquifer. The Board has previously 
dealt with an appeal of the cancellation of a licence issued to Sandstone Springs. a6 In that case, 

the Director cancelled a Water Act licence following the receipt of information in the Matrix 

(2008) Report that indicated the aquifer in which the Sandstone Springs wells were located was 

hydraulically connected to surface water, making the water licenced to Sandstone Springs 

Reserved Water. The Board panel hearing that appeal found the Director's decision to cancel the 

licence was correct based, on the evidence presented, and recommended to the Minister that the 

Director's decision to cancel the licence be confirmed. The Minister so ordered. As stated by 

the panel chair at the start of the hearing into this appeal, and reiterated in this Report and 

Recommendations, the Board's analysis, conclusions, and recommendations herein are based on 

the evidence presented at this hearing, in the written submissions, and the information found in 

the Record. 

[137] During the hearing, the Pm"ficipants appeared to focus on whether there was a 

connection between the Wind Walk aquifer and the Sandstone Springs aquifer, and little 

information was provided regarding any other possible surface water connections. This was due 

to the initial reports completed by the Appellant's consultant and filed with the application and in 

response to the Director's requests for further information. These reports indicated the Wind 

Walk aquifer was hydraulically connected to the Sandstone Springs aquifer. It was not until the 

Appellant filed the Cumulative Effects Study, which was after the Appellant received the Matrix 

(2008) Report, that the Appellant suggested a barrier existed and there was no connection to the 

Sandstone Springs aquifer. 

[ 138] The Appellant argued the Wind Walk aquifer was a confined aquifer, even though 

there was evidence to indicate it may be a leaky aquifer. The Appellant chose to rely on the 

(d) for any purpose, if, on or before the date this Order is filed under the 
Regulations Act, an application for the licence that is complete and complies 
with the Act has been filed with the Director; 

(e) if an application for a licence is made that relates to the Little Bow 
Project/Highwood Diversion Plan...; 

(t) if an application for a licence is made that relates to the Pine Coulee Water 
Management Project 

26 See: Sandstone Springs Development Corporation v. Director, Southern Region, Operations Division, 
Alberta Environment and Sustainable Resom'ce Development, (15 May 2013), Appeal No. 12-043-R (A.E.A.B.). 
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minimum amount of data necessary to file an application instead of conducting additional 

pumping tests and monitoring. The Appellant knew of the Director's decision regarding the 

Sandstone Springs aquifer but the Appellant still chose not to conduct further testing to confirm 

there was a barrier to Reserved Water. The initial pumping test showed an unusually high water 

output for that area, but the Appellant decided it was not necessary to conduct any further testing 

to determine whether there was a reason to explain the high rates, such as the possibility of being 

hydraulically connected to Reserved Water. The storativity value in the Appellant's initial data 

analysis indicated an unconfined aquifer. These were all signals that additional testing and 

investigation were required, particularly in an area where there is a moratorium on issuing 

surface water licences. 

[139] The Appellant argued that, based on the Director's requirement for more certainty 

regarding the presence of a barrier, no more water licences for any groundwater can be issued for 

areas subject to the Allocation Order. This was based on the premise that all water in the 

hydrologic cycle is connected, so at some point in time, groundwater will become surface water 

or vice-versa. During questioning, the Director confirmed that approximately 50 licences have 

been issued for groundwater in the area covered by the Allocation Order. This indicates there is 

true groundwater within the region and, accordingly, the potential for an applicant to provide 
sufficient evidence to demonstrate its existence. 

[140] The Director explained these 50 licences have been issued for projects such as 

campgrounds or for agricultural purposes. With these projects, there is less risk if it is found 

later that there is a surface water connection. The economic losses associated with the closure of 

a campground or obtaining water from other sources for livestock watering do not compare to 

the risks associated with the potential loss of a potable water supply to a community of over 300 

homes, which could occur in this case if a licence was granted and it was subsequently 

determined that a connection existed and the licence needed to be cancelled. 

[141 The Appellant suggested the Board recommend issuing the licence for five years, 

and during those five years the Appellant would conduct further testing. The Board has major 

concerns with this suggestion. First, if the well water is Reserved Water, the legislation does not 

allow the issuance of a licence for any period of time. The legislative scheme is clear; where the 

water is reserved, no licence may be issued. Second, the Board questions why the Appellant 
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would now be willing to conduct further testing when it had repeatedly refused to do so when 

requested by the Director. The Board does not consider this last minute proposal by the 

Appellant to be feasible. 

142] The Appellant's consultant, Dr. Nielsen, provided various reports to the Director. 

The Initial Report and Addendum and the Cumulative Effects Evaluation indicated the Wind 

Walk aquifer was connected to the Sandstone Springs aquifer. However, the Cumulative Effects 

Study noted there was no 
connection with the Sandstone Springs aquifer and a barrier existed 

between the two aquifers. This occurred at approximately the same time new evidence came 

forward in the Sandstone Springs application indicating its aquifer was connected to surface 

water. No additional well testing or drilling had been conducted to substantiate why Dr. Nielsen 

reversed his previous assessment of the aquifers. He based this significant change on 

hydrogeologic interpretation on a visual inspection of rock outcrops along three kilometres of the 

banks of the Sheep River. Dr. Nielsen walked the banks of the Sheep River to visually observe 

the geologic structures and to seek out areas where groundwater was entering the river. He only 

observed the bank above the water level in the river and made no estimates of the amounts of 

subsurface groundwater that might be entering the river. In one of the photographs provided, Dr. 

Nielsen noted a small subsurface flow to the river and speculated it could have been caused by 
meltwater or leakage from the Town of Okotoks, perhaps from its storm water system. No 

additional information was provided to support the Appellant's position that the proposed wells 

were not hydraulically connected to the Sheep River. Respectfully, the Board places little 

weight, if any, on the conclusions drawn by Dr. Nielsen's visual inspection of three kilometres of 

river bank. It is certainly not a substitute for the additional information the Director was 

requesting. 

[143] The initial data analysis completed by Dr. Nielsen indicated a storativity value of 

0.5, which is indicative of a leaky or unconfined aquifer. In subsequent analyses conducted, he 

chose not to use 0.5 as the storativity value but instead selected a value of 0.0001, a value 

indicative of a confined aquifer system. His explanation as to why this value was used in his 

analyses was based on his interpretation of the pump test, which he stated showed characteristics 

of a confined aquifer, and that for a confined aquifer a storativity value of 0.0001 was more 

appropriate. The Board believes that this characterization of the aquifer as being confined and 
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the consequent selection of the storativity value of 0.0001 was premature, particularly in light of 

the anomalous high water yields that were achieved at well PW-1. The Board believes the high 

storativity value, combined with the anomalous high water yield, is in fact compelling evidence 

that additional tests were necessary in this case. 

[144] Dr. Nielsen estimated it would cost approximately $100,000.00 to complete the 

additional testing proposed by the Director. Considering the risks involved, and the value of the 

development, this seems like a reasonable expenditure to ensure the development would have a 

secure water supply. It appears to the Board that the Appellant made a business decision to not 

provide the additional information requested by the Director. The Director was specific as to 

what additional information he needed to confirm the presence of a barrier to Reserved Water, 

but the Appellant made no effort to comply with these requests. 

[145] The Board recognizes consultants use different approaches to evaluate 

hydrogeologic data. In this case, the Appellant's consultant and Okotoks' consultant had a 

difference in opinion as to the best approach to conduct pump tests. The Board is not 

recommending one approach over another but, as stated, the Board does not believe sufficient 

pumping and monitoring were completed for this application, given the location of the wells and 

the magnitude of their intended use. The consequences of the Director making a mistake in 

issuing this licence are significant, and should not be understated as a prudent reason for 

deciding not to grant this licence. If a licence was issued, 300 homes could be built relying on 

the licence. If it was subsequently determined the water in question was Reserved Water, the 

licence would have to be cancelled. The homeowners would then be faced with the considerable 

costs associated with obtaining a new water supply. These costs could include purchasing an 

existing water licence or, as was suggested by the Appellant as one of its long term plans, 

construct a pipeline and purchasing water from a municipality in the area. 

[146] The Appellant aclmowledged its wells would likely have an impact on Ms. 

deGama's water well. This indicates the Wind Walk aquifer likely extends at least one kilometre 

to the south. Although the Appellant knew its proposed wells would impact other users, Wind 

Walk's consultant conceded no effort was made to delineate the Wind Walk aquifer and the 

extent of impacts on any other additional users in the area. The Board understands and 

appreciates the difficulties in pinpointing an aquifer, but better approximations could have been 
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O'achieved had more monitoring been undertaken of adjacent wells during the pump tests or during 

subsequent additional pump tests, had they been undertaken. 

[147] There are other wells in the area that can be used as monitoring wells. The 

Sandstone Springs wells could have been used and, depending on the results of the monitoring, 

that data might have bolstered the Appellant's argument that a barrier existed. The Appellant 
noted the Gold Medal wells are in close proximity to the Appellant's wells and could be used for 

monitoring purposes, although they were not available when the pump tests were completed in 

November 2007 and May 2008. The Appellant also stated there are now 25 additional wells on 

the Wind Walk property that could be monitored. The Board is mindful that no additional pump 

tests have been undertaken since 2008, even though there are a number of new wells in the 

immediate area that would provide valuable information, if monitored during a pump test. The 

Board is also aware the Appellant has not monitored its own wells since 2008. 

[148] The Director assessed the information provided by the Appellant using the 

GWUDI guidelines and found the PW-1 well was GWUDI and, therefore, surface water. The 

Board understands this assessment is not required under the Water Act, but has been used by 

consultants as an additional indicator as to whether groundwater is surface water under the 

Allocation Order. The Appellant's consultant indicated he did at least a partial GWUDI 

assessment and determined the PW-1 well was not GWUDI. There was no supporting 

documentation as to how this conclusion was reached. There was also no evidence presented by 

the Appellant to explain the different results. 

[149] The Board recognizes the maps prepared by the Alberta Research Council 

indicating expected water well yields do not provide detailed information on a specific site. 

However, these maps provide a general picture of the hydrogeology in an area. If a project 

proponent finds a significant difference between the anticipated value for water well yields 

according to existing documents, such as the Alberta Research Council maps, and the data it 

collected it should be noted in the licence application and some explanation must be provided for 

the variance (in this case the difference was by a factor of th•'ee). This type of circumstance 

suggests that additional testing and data collection might be required. 
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The initial pumping test resulted in yield values significantly higher than 

This indicates the well may have been pumping from an unconfined aquifer with 

hydraulic connections to the Sheep River. Instead of investigating further, the Appellant appears 

to have assumed the results were caused by drilling into a highly-productive (for that area) 

aquifer. Respectfully, this is not a reasonable assumption in the circumstances. 

[151] In its original submission, the Appellant raised allegations of bias on the part of 

the Director on the basis the consulting firm used by Okotoks in this appeal, Worley Parsons, had 

also done work for AESRD. The Appellant also raised concerns regarding the potential bias of 

having Worley Parsons present evidence. The Director clearly stated he had no discussions with 

Worley Parsons regarding its role in the development of new guidelines to determine when 

groundwater is under the direct influence of surface water. 

[152] It is important to note a hearing before the Board is a de novo hearing, so any 

perceived bias the Appellant may believe existed with the Director is not relevant to the Board 

making its recommendations. 

[153] There was no evidence in the Record that indicated the Director was influenced 

by Okotoks other than requiring the Appellant to address the issues raised in Okotoks' Statement 

of Concern, which is standard practice when Statements of Concern are filed. Okotoks raised 

concerns regarding the licence application, and the Director asked the Appellant to respond to 

the concerns. This is standard protocol when Statements of Concern are received regarding an 

application. This does not mean the Director was influenced, inappropriately or otherwise, by 

Worley Parson or Okotoks. 

[154] The Director explained his position changed from the time the application was 

initially filed and two years later when he refused to issue a licence. Based on the information 

provided with the initial application, it appeared the Wind Walk wells were not hydraulically 

connected to Reserved Water. However, additional information became available to demonstrate 

there was a possibility that such a connection exists. This information resulted from additional 

testing of the Sandstone Springs aquifer that indicated a connection to surface water and, based 

on the initial Wind Walk reports that indicated the Wind Walk wells were connected to the 

Sandstone Springs aquifer, it appeared the Wind Walk aquifer could also be Reserved Water. 
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Therefore, the Board finds there was no change in the Director's approach to requiring additional 

information to determine if there is a barrier between the Wind Walk aquifer and Reserved 

Water as was suggested by the Appellant. The Record shows the level of testing of the 

Sandstone Springs aquifer exceeded the testing completed by the Appellant of its aquifer, and 

this work was done prior to the Director's decision to refuse its licence. This Director's decision 

indicates that any proposed wells in this area required testing well above the minimum standard 

set for groundwater well applications, and the Board agreed with this approach given the 

significant repercussions if the Director's decision is wrong. 

[155] The Appellant argued the Matrix (2008) Report was unreliable and should not be 

used to make a determination of whether the Wind Walk aquifer was Reserved Water. It stated 

the Director used the Matrix Report, including one cross-section that contained an error to make 

a determination that the Wind Walk wells were connected to surface water. The evidence shows 

this diagram was not the sole portion of the Matrix Report considered by the Director. Other 

indicators of surface water connection were included in the Matrix Report, and in other reports, 

which the Director considered in making his decision. There was also additional information in 

the Wind Walk reports that initially supported the connection between the Sandstone Springs 

aquifer and the Wind Walk aquifer. 

[156] During cross examination by counsel for Okotoks, Dr. Nielsen was asked why, in 

January 2011, he had found that no clear conclusion could be made regarding the connectivity 

because of innate quality of data, but in January 2012, he could find there was in fact a barrier. 

Dr. Nielsen stated he perhaps overstated the case, but that was only one facet of evidence that 

was combined with five or six others that could stand by themselves. In the Board's view, this 

does not support the Appellant's contention that there is "compelling evidence" of a lack of 

connection between the Wind Walk aquifer and surface water. 

[157] Throughout the application process, the Director requested further data and 

information from the Appellant. 27 However, the Appellant did not adequately respond to these 

requests and, in fact, ultimately refused to conduct further testing. Instead of taking these 

27 See: Letters and emails fi'om AESRD to the Appellant at Tabs 10, 45, 74, 79, 82, 101, and 129 of the 

Record. 
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additional steps, the Appellant chose to have the Director make a decision based on the quantity 
and quality of information submitted to him to that point. 

[158] In the Board's view, the Director properly applied the precautionary principle in 

making his decision. He did not have sufficient data and evidence to demonstrate with any level 

of certainty that a barrier existed between the Wind Walk aquifer and Reserved Water. Since he 

did not have the degree of certainty required when dealing with a licence application in an area 

subject to the Allocation Order, the precautionary principle requires the decision maker to take a 

conservative approach and decide in a way that is protective of the environment. 

[159] The evidence presented by the Appellant has not demonstrated the water applied 
for is not Reserved Water. The onus is on the applicant, in this case the Appellant, to provide the 

scientific data to show it is not Reserved Water. The Appellant did not meet its onus in this case. 

The Appellant acknowledged the site is in an area that has limitations on the water available for 

licencing, but did not consider it necessary to conduct additional testing above the minimum 

requirements. As stated in the Crowsnest decision, given the additional restrictions placed on the 

issuance of licences in the area subject to the Allocation Order, it seems reasonable that 

additional testing be done to ensure the water being applied for is not Reserved Water. 

[160] Under section 50(2) of the Water Act, 28 the Director has the authority to ask for 

additional information if he considers it is r/ecessary to make an informed decision. The Director 

was familiar with the geology and hydrogeology in the area. He had previously reviewed 

information submitted for the Sandstone Springs project, which is located approximately two 

kilometres from the Wind Walk wells. The Appellant was also aware of the information and 

data from the Sandstone Springs project. It would seem reasonable that, given the information 

already existing for this particular area, additional information would be necessary to show there 

was a barrier. It is prudent for the Director to adapt the necessary requirements for an 

application to the specific site. Given the known geology and hydrogeology of the area and the 

risks associated with ensuring a reliable water source for the proposed development, the Director 

28 Section 50(2) of the Water Act provides: 
"50(2) The Director may require an applicant to submit any additional information the Director 

considers necessary within any time period required by the Director." 
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acted both reasonably and responsibly by asking for additional information to provide assurance 

of the existence of a barrier. 

[161] In reviewing the submissions, evidence, and the Record, the Board notes a 

number of indicators that would trigger the need for additional data collection and analysis to 

determine with sufficient degree of certainty that a barrier existed between the Wind Walk 

aquifer and Reserved Water. These indicators included: 

1. the Initial Report and Cumulative Effects Evaluation submitted by the 
Appellant indicated a hydraulic connection to the Sandstone Springs 
aquifer; 

2. lmown fracturing of the bedrock in the area; 

3. the acknowledged impact on other water users in the area; 

4. results from testing at the Sandstone Springs site less than two kilometres 
from the Wind Walk well; 

5. storativity values calculated; 

6. sustainable well yields that significantly exceeded published anticipated 
rates for the region; 

7. GWUDI assessment; and 

8. field observations showing groundwater flowing to the Sheep River. 

Any of these indicators signal the need for a more thorough investigation of the aquifer, and 

when all are combined, the information provided to the Director, and ultimately the Board, was 

insufficient to show a barrier to surface water exists. 

162] Although the Appellant spent considerable time arguing the level of certainty that 

is required for the Director to issue a licence, in this case, based on the insufficiency and 

changing information provided by the Appellant and the indication of a need for additional 

information to be collected, the Appellant did not meet the level of certainty required in an area 

where restrictions have been placed on issuing water licences. 

[163] The Appellant did not bring any additional evidence to the hearing to convince 

the Board that the Director's decision was not reasonable. The Appellant failed to provide 

sufficient evidence to substantiate its claim that its wells are from a groundwater source that is 

not Reserved Water. Based on the information presented, the Board believes the Wind Walk 

aquifer is most likely to be Reserved Water and, therefore, a licence cannot be granted. 
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[164] The Board understands the Appellant would like to proceed with its development, 

but it requires a reliable water source. The Appellant is not without options to obtain water for 

its development. The Appellant acknowledged it is working on an arrangement with the 

Municipal District of Foothills and the Town of High River to receive water via a pipeline to 

service the development. The Appellant explained this could take approximately five years to 

complete. The Board considers this a significantly more reliable source of water for the Wind 

Walk development and encourages the Appellant to continue pursuing this option. Another 

alternative is for the Appellant to purchase existing water licences along the Sheep River, if they 

are available. Additionally, if the Appellant is confident the proposed wells are in fact true 

groundwater, it can do additional testing, monitoring and analyses and resubmit an application 

for a licence. 

V. RECOMMENDATIONS 

[165] The Board recommends the Director's decision to refuse to issue a preliminary 
certificate or licence be confirmed. 

[166] With respect to sections 100(2) and 103 of EPEA, the Bom'd recommends that 

copies of this Report and Recommendations, and the decision of the Minister, be sent to the 

following: 

1. Mr. Hugh Ham, Municipal Councillors, on behalf of Alberta Foothills 
Properties Ltd.; 

2. Mr. Gilbert Ludwig, Wilson Laycraft, on behalf of the Town of Okotoks; 

3. Ms. Ruth deGama; and 

4. Ms. Alison Altmiks, Alberta Justice and Solicitor General, on behalf of the 
Director, Southern Region, Operations Division, Alberta Environment and 
Sustainable Resource Development. 

VI. COSTS 

[167] The Appellant and Okotoks reserved their right to submit final costs applications. 

If they choose to do so, the Board requests that such applications be provided to the Board within 

two weeks of the date of the Minister's Order with respect to this Report and Recommendations. 
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The Board will then provide the Participants with information regarding the submission process 

should costs applications be made. 

Dated on December 20, 2013, at Edmonton, Alberta. 

original signed 

Alex MacWilliam 
Panel Chair 

original signed 

Alan Kennedy 
Board Member 

original signed 

Jim Barlishen 
Board Member 
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Environmental Protection and Enhancement Act 
R.S.A. 2000, c. E-12 

Water Act, R.S.A. 2000, c. W-3 

Order Respecting Environmental Appeals Board 
Appeal No. 11-179 

I, Robin Campbell, Minister of Environment and Sustainable Resource Development, pursuant to 
section 100 of the Environmental Protection and Enhancement Act, make the order in the 
attached. Appendix, being an Order Respecting Environmental Appeals Board Appeal No. 11- 
179. 

/ 
Dated at the City of Edmonton, in the Province of Alberta, this 3 ¢• day of 
2014. 

Robin aC•pbell 
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Appendix 

Order Respecting Environmental Ap_peals Board Appeal No. 11-179 

With respect to the February 9, 2012 decision of the Director, Southern Region, Operations 
Division, Alberta Enviromnent and Sustainable Resource Development (the "Director"), to 
refuse to issue a Preliminary Certificate or Licence under the Water Act, R.S.A. 2000, c. W-3, to 
Alberta Foothills Properties Ltd., I, Robin Campbell, Minister of Environment and Sustainable 
Resource Development, order that the decision of the Director be confirmed. 


