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Re: Decision* —James (Rod) MacLean/WaterAct Enforcement Order 
No. WA-EO-2020/03-SSR/Our File No.: EAB 20-003 

These are the Board's reasons for its May 27, 2020, decision concerning the late-
filedappeal of Mr. James (Rod) MacLean and the decision to dismiss the appeal. Ms. Meg Barker, 
Acting Board Chair, made the decision. 

Back  ground 

Mr. James Rod MacLean (the "Appellant") is the owner of land legally described 
as 5E-16-021-18-W4M (the "Lands"), located in the County of Newell, Alberta. An open cut 
ditch is located on the Lands which conveys water in a northeast direction. The ditch is part of a 
licenced works under Water Licence No. 00071066-00-00 issued to the Eastern Irrigation District 
("EID") under the Water Act, R.S.A. 2000, c. W-3 ("Water AcP'). On February 2, 2020, Alberta 
Environment and Parks ("AEP") received a public complaint that soil had been placed in the ditch 
on the Lands blocking the flow of water within the ditch. 

Cite as: MacLean v. Director, South Saskatchewan Region, Regulatory Assurance Division, Alberta 
Environment and Parks (2 March 2021), Appeal No. 20-003-D (A.E.A.B.), 2021 ABEAB 4. 
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On February 25, 2020, an Environmental Protection Officer ("EPO") with AEP 
inspected the ditch and observed two obstructions where soil was placed to block the flow of water, 
located at the north and south ends of two culverts, within the ditch on the Lands. The EPO 
observed water flooding the Lands and neighbouring lands legally described as NE-09-21-18-
W4Mdue to the blockages caused by the deposited soil. During a telephone call with the Appellant 
on March 11, 2020, the Appellant admitted he had placed the soil in the ditch with the intention of 
altering the flow of water and changing the direction of the flow of water from the ditch. 

On April 16, 2020, the Director, South Saskatchewan Region, Regulatory 
Assurance Division, Alberta Environment and Parks (the "Director"), issued Water• 
Act Enforcement Order No. WA-EO-2020/03-SSR to the Appellant (the "Enforcement Order"). 
The Enforcement Order requires the Appellant to immediately remove all soil and any other 
materials placed within the ditch by the Appellant and restore the ditch to match the pre-
disturbance depth, width, and slope of the adjacent undisturbed areas of the ditch. The Appellant 
is to remove the soil and any other materials in a way that ensures the resulting release of water 
does not overflow the ditch downstream of the Lands (the "Work"). The Work is required to be 
completed by May 1, 2020, and the Appellant must notify the Director in writing when the Work 
is completed. 

The Appellant filed a Notice of Appeal of the Enforcement Order on May 4, 2020, 
asking for an extension of the time limit to file the appeal, l citing the COVID-19 pandemic as the 
cause for the delay as he was unable to seek and obtain timely legal advice. The Board 
acknowledged receipt of the Notice of Appeal and advised the Director of the appeal on May 5, 
2020. The Board further advised that as the Enforcement Order was dated April 16, 2020, it 
appeared the appeal was filed outside of the seven day time limit prescribed by the Water Acts for 
filing an appeal of an Enforcement Order. 

Section 116 of the Water Act provides in part: 

"116(1) A notice of appeal must be submitted to the Environmental Appeals Board 

(a) not later than 7 days after 

(i) receipt of a copy of a water management order or enforcement order, or 

(ii) in the case of an approval, receipt of notice of the decision that is appealed from or 
the last provision of notice of the decision that is appealed from, 

or 

(b) in any other case, not later than 30 days after receipt of notice of the decision that is 
appealed from or the last provision of notice of the decision that is appealed from. 

(2) The Environmental Appeals Board may, on application made before or after the expiry 
of the period referred to in subsection (1), extend that period, if the Board is of the opinion 
that there are sufficient grounds to do so." 

2 The appeal period for an enforcement order is 7 days after receipt of the enforcement order. See Note 1 
above, section 116(1)(a)(i) of the Water Act. 
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On May 5, 2020, the Board requested the Appellant provide further information by 
May 7, 2020 explaining why the appeal was filed outside the seven day time limit. The Board also 
requested the Director provide response comments by May 11, 2020, and the Appellant provide 
rebuttal comments by May 13, 2020. The Appellant and Director provided the information as 
requested. 

Summary of the Appellant's Comments 

The Appellant stated that the facts that give rise to the Enforcement Order are 
currently the subject matter of legal proceedings before the Court of Queen's Bench of Alberta. 
The harshness in refusing to grant an extension of the time to appeal is significant as compliance 
with the Enforcement Order will result in the flooding of the Appellant's Lands. 

The Appellant cannot recall the specific date that he received the Enforcement 
Order. On receipt of the Enforcement Order, he contacted AEP and advised AEP of his intention 
to appeal. It was not feasible for him to obtain timely legal advice because of the COVID-19 
pandemic. He delayed getting legal advice as he is 66 years old and did not feel comfortable 
leaving his primary residence to immediately obtain legal advice. The Appellant does not own a 
scanner and mailed the Enforcement Order to his legal counsel, and the Enforcement Order was 
received by his legal counsel outside the prescribed time limit to file an appeal. Part of the delay 
in his legal counsel receiving the Enforcement Order was due to the firm's closure because of 
COVID-19. 

The Appellant stated that he had commenced a Court of Queen's Bench action 
related to the ditch and the stormwater and wastewater that discharged onto his Lands. The 
Appellant argued that a refusal to grant an extension to appeal would result in his Lands being 
flooded with stormwater and wastewater from the ditch "...despite the overlapping issues in the 
ABQB Action."3 The appeal has merit and is grounded in issues of law as identified in the Notice 
of Appeal. The Appellant further argued that if the Appellant is correct on any issue of law 
identified in the Notice of Appeal, the Enforcement Order is not validly issued pursuant to the 
Water Act and in such a case, the Enforcement Order ought to be declared invalid and rescinded, 
or alternatively, stayed pending the conclusion of the Queen's Bench action. 

The Appellant argued there is no prejudice in granting an extension and allowing 
the appeal to proceed, however there would be significant prejudice to the Appellant if the 
extension was denied. He had met the test for an extension to the time limit for filing an appeal 
under section 116(2) of the Water Act. 

The Affidavit of Service is deficient and fails to support the response comments of 
the Director. The Affidavit fails to state that the Appellant had agreed to accept service of the 
Enforcement Order by email or that the Appellant had confirmed receipt of the Enforcement Order 

Appellant's Letter, May 7, 2020, at page 2. 
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by email. The Appellant does not have the computer literacy to reply to the email or forward it to 
legal counsel, and relied on the mailed Enforcement Order materials only. The Appellant stated 
"[he] did not accept service by email and only offered an email address at the request of Mr. 
Huscroft."4

The Director has failed to provide particulars supporting his position that the 
Enforcement Order does not overlap with the Appellant's court proceedings. The underlying 
dispute is whether the Town of Bassano is unlawfully discharging wastewater and stormwater onto 
the Appellant's Lands. The EID filed a Third Party Claim in the Queen's Bench Action. The 
Third Party Claim claims, among other things, that the Government of Alberta failed to procure 
rights-of-way for certain drains, which hinders the EID's ability to operate and maintain drains not 
forming part of any road allowances of the County of Newell; the Town of Bassano does not have 
a water conveyance agreement with the EID that permits the Town of Bassano to discharge 
drainage water, stormwater or wastewater through the ditch; and that the ditch does not form part 
of EID's irrigation system. The Third Party Claim further claims that if the Town of Bassano was 
authorized to discharge stormwater into the ditch, such authorization was given without the 
knowledge of the EID and contrary to the requirements of the Irrigations District Acts and the 
Water Act. Additionally, a landowner adjacent to the Appellant's Lands also started an action 
against the Appellant, the EID, and AEP based on the same facts that led to the Enforcement 
Order.6

The Appellant argued he has raised issues of law in his Notice of Appeal that could 
invalidate the Enforcement Order. These issues should either be decided in the appeal or the court 
action, and if the Board defers to the court action, the Board should stay the Enforcement Order. 
The Director has failed to comment on the legal issues identified by the Appellant. 

The Appellant argued he has satisfied the test for an extension under section 116(2) 
of the Water Act and the criteria to extend the time for an appeal under Alberta jurisprudence, 
stating: 

"[o]n an application to extend the time to appeal before the Alberta Court of 
Appeal, the applicant must show: 

1. that there was a bona fide intention to appeal while the right to appeal existed, 
and that there was some special circumstance that would excuse or justify the 
failure to appeal; 

4 Appellant's Letter, May 13, 2020, at page 1. 

5 Irrigations DistrictAct, R.S.A. 2000, c. I-11. 

6 Appellant's Letter, May 13, 2020, at pages 1 and 2. The Appellant enclosed the relevant Statements of 
Claim and Third Party Claim with his letter. 
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2. an explanation for the delay and that the other side was not so seriously 
prejudiced by the delay that it would be unjust to disturb the judgment, having 
regard to the position of both parties; 

3. that the appellant has not taken the benefits of the judgment from which appeal 
is sought; and 

4. that the appeal would have a reasonable chance of success if allowed to 
proceed."~ 

Where the interests of justice dictate, even if one of the four requirements is not met, the 
adjudicator may extend the time to appeal.$

The Appellant stated that he had expressly advised the Director of his intention to 
appeal. The Province-wide state of emergency must constitute special circumstances along with 
the Appellant's age and level of computer literacy. He relied on an assurance from Officer 
Huscroft there would be an extension to the time limit to appeal due to the ongoing pandemic. 
There will be no serious prejudice or any prejudice to the Director in permitting his appeal to 
proceed. Finally, the appeal was grounded in issues of law and statutory interpretation. There is 
a reasonable chance of success and the existing Queen's Bench action will likely determine these 
same issues. 

The Director's response has failed to substantively respond to his request for an 
extension. He has met the test for an extension under section 116(2) of the Water Act and has met 
the criteria identified in Alberta jurisprudence for an extension to appeal. 

Summary of the Director's Comments 

The Director and the Appellant met by telephone call on April 16, 2020, to discuss 
the findings of AEP's investigation and the Enforcement Order. During the telephone meeting, 
the Appellant stated email service of the Enforcement Order to the email address the Appellant 
provided was acceptable. The Director provided evidence of service being effected on the 
Appellant on April 16, 2020, through email. The Director advised that the Enforcement Order 
included the contact information of the Board. 

The Enforcement Order and regulatory functions of AEP are not the subjects of the 
Appellant's ongoing civil matter. Civil claims between third parties cannot curtail AEP's 
regulatory functions. There are no extenuating circumstances that warrant extending the timeline 
for filing the Notice of Appeal. 

Appellant's Letter, May 13, 2020 at page 3, citing Buckley v. Buckley, 2004 ABCA 290, at paragraph 8. 

Appellant's Letter, May 13, 2020 at page 3, citing Buckley v. Buckley, 2004 ABCA 290, at paragraph 9. 
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The Appellant was served via email with an electronic copy of the Enforcement 
Order on April 16, 2020. The Director enclosed an Affidavit of Service, sworn by Officer Logan 
Huscroft on Apri123, 2020. The Director stated that the Affidavit of Service shows the Appellant 
was served the Enforcement Order on April 16, 2020 by emailing a copy of the Enforcement Order 
to the Appellant to the email address provided by the Appellant. The Affidavit of Service also 
shows the Appellant was a mailed copy of the Enforcement Order on Apri116, 2020. The Director 
further noted the Affidavit indicates that Officer Huscroft confirmed with the Appellant during a 
telephone call on Apri122, 2020, that he received a copy of the Enforcement Order via email on 
April 16, 2020. The Appellant has filed his appeal outside of the statutory time limit to file his 
Notice of Appeal. There are no extenuating circumstances to warrant extending the time limit for 
filing his Notice of Appeal. 

Analysis 

The Appellant argues he meets the test to extend the time limit to file an appeal 
before the Alberta Court of Appeal. He argues that based on this test, the Board should extend the 
time limit and allow his appeal to proceed. However, the test for extending the time limit for filing 
an appeal before the Board, though similar, is not exactly the same as that of the Alberta Court of 
Appeal. The Board has its own jurisprudence for extending the time period to file an appeal. 9

Under section 116(1) of the Water Act, the time period for filing an appeal of an 
enforcement order is not later than seven days after it is received. The Board may, on application 
under subsection (2), extend the time period for filing a notice of appeal, if the Board is of the 
opinion that there are sufficient grounds to do so: 

Section 116 of the Water Act provides in part: 

"116(1) A notice of appeal must be submitted to the Environmental Appeals 
Board 

(a) not later than 7 days after 
(i) receipt of a copy of a water management order or enforcement 

order, or 
(ii) in the case of an approval, receipt of notice of the decision that 

is appealed from or the last provision of notice of the decision 
that is appealed from, 

or 

9 See: Terry's Lease Maintenance Ltd. v. Director, Red Deer-North Saskatchewan Region, Alberta 
Errvironment and Parks, (03 February 2017), Appeal No. 16-007-D (A.E.A.B); Valleau v. Director, Red Deer-North 
Saskatchewan Region, Alberta Environment and Parks, re: Town of Wainwright (19 September 2016), Appeal No. 
16-009-ID1 (A.E.A.B.); Biggart v. Director, Central Region, Regional Services, Alberta Environment, re: Town of 
Innisfai! (24 November 2003), Appeal No. 03-039-D (A.E.A.B.); and Smulski v. Director, Northern Region, Regional 
Services, Alberta Environment, re: Agrium Products Inc. (18 March 2005), Appeal No. 04-073-D (A.E.A.B.). 
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(b) in any other case, not later than 30 days after receipt of notice of 
the decision that is appealed from or the last provision of notice of 
the decision that is appealed from. 

(2) The Environmental Appeals Board may, on application made before or 
after the expiry of the period referred to in subsection (1), extend that 
period, if the Board is of the opinion that there are sufficient grounds to 
do so." 

The issue is whether there are sufficient grounds for the Board to exercise its discretion under 
section 116(2) to extend the seven-day filing period to appeal the Enforcement Order. 

Appeal periods are designed to create a measure of certainty in the regulatory 
process, whether in obtaining authorization for an activity or in an enforcement action. Parties 
involved in those processes should be able to rely on the legislated time periods. Therefore, an 
individual asking for an extension of the appeal period under section 116(2) of the Water Act must 
show special or extenuating circumstances for the Board to exercise discretion to grant an
extension. 10 Unless an appellant can demonstrate to the Board that there were exceptional 
circumstances that resulted in its notice of appeal being filed late, the Board will, as a general rule, 
deny the request to extend the time period for the filing of the notice of appeal and the Board will 
dismiss the appeal. i I 

As noted above, the Water Act requires a notice of appeal to be filed with the Board 
no later than seven days after receipt of an Enforcement Order. Based on the evidence before the 
Board, the Appellant received the Enforcement Order via email on April 16, 2020.12 Even though 
the parties dispute this fact, a review of the version of the Enforcement Order attached to the 
Appellant's submissions appears to show the Appellant received the Enforcement Order by April 
17, 2020.13 According to the evidence before the Board, the latest the appeal period could have 
expired was Apri125, 2020. The Appellant filed his Notice of Appeal on May 4, 2020, well after 
the expiration of the appeal period, regardless of which date the Board finds as the date the 
Appellant received the Enforcement Order. 

10 See for an example special circumstances: O'Neill v. Regional Director, Parkland Region, Alberta 
Environmental Protection, re: Town of Olds (12 March 1999), Appeal No. 98-250-D (A.E.A.B.) at paragraph 14. 

~ ~ See: Biggart v. Director, Central Region, Regional Services, Alberta Environment, re: Town of Innisfail 
(24 November 2003), Appeal No. 03-039-D (A.E.A.B.). See also: Rely-On Ltd. v. Director, Lower Athabasca Region, 
Alberta Environment and Parks (21 June 2016), Appeal No, 15-039-D (A.E.A.B.). 

1z Huscroft, Logan, Affidavit of Service, Apri123, 2020, at paragraph 2. 

13 Note that the footer of the printout to the Enforcement Order attached to the Appellant's Letter dated May 
7, 2020, is partially cut off, but shows what appears to be the date "17/04/20[20]". 
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In his submissions, the Appellant stated he advised AEP of his intentions to appeal 
the Enforcement Order. Although the Appellant stated his intentions to appeal to AEP, he did not 
express these intentions to the Board, nor did he file his Notice to Appeal within the appeal period. 
The Appellant stated AEP gave him assurances that he would be given an extension of time to file 
an appeal due to the COVID-19 pandemic. The Appellant should have advised the Board of his 
intention to appeal the Enforcement Order. The Board is a separate and independent body from 
AEP. Advising AEP of one's intent to appeal a decision is not the same as advising the Board of 
one's intent to appeal a decision, nor does it have the same effect as filing an appeal with the Board. 

Although the Appellant may have asked for and received assurances from AEP 
regarding an extension to file an appeal, the appeal period is set by legislation. The Board does 
have the ability to extend the appeal period, if a reasonable request providing suitable grounds is 
submitted to the Board, and providing it does not negatively impact the other parties or the 
environment. 

The Appellant has stated that his appeal has merit and is grounded in issues of law 
as identified in his Notice of Appeal. The Appellant has argued there would be no prejudice in 
granting an extension in the appeal period and allowing the appeal to proceed, but significant 
prejudice to the Appellant would result if the extension is denied. As a general observation, the 
Board notes the purpose behind an enforcement order is to ensure steps are taken to prevent or to 
mitigate environmental impacts from occurring or continuing to occur from unauthorized 
activities. Based on the information before the Board, there appears to be at least two other parties 
impacted by the Appellant's activities, which are the subject matter of the Enforcement Order. 

However, it is also unclear based on the evidence before the Board outside of the 
Enforcement Order, whose activities are causing harm and to whom. It cannot be said with 
certainty whether it is the ditch itself, operated by the Town of Bassano as a spur to an irrigation 
ditch operated by the EID to the Appellant, as alleged by the Appellant, or the EID, or the 
unauthorized activities of the Appellant encompassed by the Enforcement Order. The Appellant 
stated to the Board there are currently multiple Court of Queen's Bench proceedings that will likely 
determine these same issues.14

The Board acknowledges the Appellant's concerns with respect to the COVID-19 
pandemic. Connected to these concerns are the impacts the Appellant has argued the COVID-19 
pandemic had on his ability to leave his home and seek legal counsel. The Appellant also raised 
his ability to use his computer. However, in the Board's opinion, the COVID-19 pandemic alone 
does not constitute exceptional circumstances that prevented the timely filing of his Notice of 
Appeal. The Appellant did not argue any other extenuating circumstances. 

14 These include the EID and the Appellant's neighbour, as evidenced from the Appellant's Letter, May 13, 
2020, at pages 1 and 2. Note the Appellant enclosed the relevant Statements of Claim and Third Party Claim with the 
Appellant's Letter. 
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The Appellant should have contacted the Board as soon as he received the 
Enforcement Order. It is unclear to the Board why the Appellant did not contact the Board, did 
not forward the email containing the Enforcement Order to his legal counsel, or phone his legal 
counsel to discuss the Enforcement Order upon receipt of the Enforcement Order. ~ 5 In making 
these comments, the Board notes that the Appellant accepted service of the Enforcement Order by 
email after discussing the Enforcement Order with the Director on April 16, 2020, during a 
telephone conference, ~ 6 and later followed up with a further telephone conversation with Officer 
Huscroft regarding the Enforcement Order on April 22, 2020. ~ ~ 

If the Appellant had contacted the Board as soon as he received the Enforcement 
Order, the Notice of Appeal could have been filed within the statutory time limit. If the Board 
required additional information, it could have asked the Appellant for the additional information. 

Decision 

Upon review of the legislation, the written comments from the Appellant and the 
Director, the Board is of the opinion there are insufficient grounds to warrant an extension of the 
statutory appeal period. As stated in its May 27, 20201etter, the Board has denied the request for 
an extension of time to appeal and has dismissed the appeal. 

Please do not hesitate to contact the Board if you have any questions. I can be 
reached toll-free by first dialing 310-0000 followed by 780-427-4179 or by email at 
gilbert.vannes@gov. ab. ca. 

Yours truly, 

Gilbert Van Nes 
General Counsel 
and Settlement Officer 

The information collected by the Board is necessary to allow the Environmental Appeals Board to perform its function. The 
information is collected under the authority of the Freedom of Information and Protection of Privacy Act, section 33(c). Section 
33(c) provides that personal information may only be collected if that information relates directly to and is necessary for the 
processing of this appeal. The information you provide will be considered a public record. 

M:\EAB\Appeals 202020-003 MacLean\Decisions~20-003 Decision March 1, 2021.docx 

15 The Board notes from the Appellant's comments that the Appellant was being represented by legal counsel 
at the time the Enforcement Order was received. 

16 Director's Letter, May 11, 2020. 

Huscroft, Logan, Affidavit of Service, April 23, 2020, at paragraph 2. 
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