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Re: Decision Letter* -Patrick McCarthy/WaterAct Enforcement Order No. 
WA-EO-2020/04-SR/Our File No.: EAB 20-007 

These are the reasons for the July 13, 2020 decision of Meg Barker, Acting Chair 
of the Environmental Appeals Board (the "Board"), granting a stay of Water Act Enforcement 
Order No. WA-EO-2020/04-SR as requested by Mr. Patrick McCarthy (the "Appellant"). 

Back  ~round 

On June 16, 2020, the Director, Southern Region—Red Deer, Regulatory Assurance 
Division, Alberta Environment and Parks (the "Director"), issued Water Act Enforcement Order 
No. WA-EO-2020/04-SR (the "Order") to the Appellant for unauthorized activity in a wetland 
located at SW 5-47-20-W4M, in Camrose County. The Order requires the removal of infill 

* Cite as: Stay Decision Letter: Patrick McCarthy v. Director, Southern Region—Red Deer, Regulatory 
Assurance Division, Alberta Environment and Parks (27 January 2021), Appeal No. 20-007-DL1 (A.E.A.B.), 2021 
ABEAB 2. 
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material (the "Material") from the wetland and the restoration of the wetland. 

The Board received a Notice of Appeal from the Appellant on June 22, 2020, 
appealing the Director's decision to issue the Order and requesting a stay of the Order. On June 
23, 2020, the Appellant provided the Board with a copy of the Order. 

On June 24, 2020, the Board wrote to the Appellant and the Director (collectively 
the "Parties") acknowledging receipt of the Notice of Appeal and notifying the Director of the 
appeal and the Appellant's stay application. The Director was asked to advise if the Director 
would consent to a stay by July 2, 2020, and to provide the Board with a copy of the Director's 
Record relating to the Order. The Appellant was advised if the Director did not consent to the 
stay, the Appellant would need to provide additional information to the Board by July 10, 2020, 
regarding the Appellant's stay application, including answering the four questions the Board uses 
as its test for a stay.' The Board further advised the Parties that if the Board had sufficient 
information it would issue an interim stay and would provide an opportunity for the Director to 
provide response comments. 

On July 2, 2020, the Director wrote to the Board advising that the Director's Record 
would be provided to the Board on July 31, 2020. The Director further stated that he "... does not 
consent to the stay, but will otherwise take no specific position otherwise on the stay application 
and will not file any submissions." 

The Director requested the Board take several facts into consideration when 
deciding the Appellant's stay application. The Director stated the subject wetland, which has been 
infilled, is aCrown-claimed wetland under section 3 of the Public Lands Act,2 and this meant the 

The Appellant was asked to answer the following questions: 

1. What are the serious concerns of the Appellant that should be heard by the Board? 

2. Would the Appellant suffer irreparable harm if the stay is refused? 

3. Would the Appellant suffer greater harm if the stay is refused, pending a decision of the Board 
on the appeal, than the harm that could occur from the granting of a stay? 

4. Would the overall public interest warrant a stay? 

Section 3 of the Public Lands Act, R.S.A. 2000, c. P-40 ("Public Lands AcP'), provides: 

"3(1) Subject to subsection (2) but notwithstanding any other law, the title to the beds and shores 
of 

(a) all permanent and naturally occurring bodies of water, and 

(b) all naturally occurring rivers, streams, watercourses and lakes, 

is vested in the Crown in right of Alberta and a grant or certificate of title made or issued 
before, on or after May 31, 1984 does not convey title to those beds or shores. 

(2) Subsection (1) does not operate 

(a) to affect a grant referred to in subsection (1) that specifically conveys by express description 
abed or shore referred to in subsection (1) or a certificate of title founded on that grant, 

(b) to affect the rights of a grantee from the Crown or of a person claiming under the grantee, 



lands are owned by the Province, in addition to being a waterbody that is subject to the Water Act.3

The Director stated the Crown has previously indicated, through the approval 
process under the Water Act, that it does not consent to the infilling and wishes to have the wetland 
reclaimed to its pre-disturbance condition. The Director stated the Appellant had previously 
applied for an approval under the Water Act to impact this wetland in 2007 by conducting infilling, 
and that application was refused. The Appellant appealed the refusal to the Board at that time, but 
subsequently withdrew his appeal. 

The Director stated the subdivision and development project the Appellant is 
pursuing with Camrose County is on the western side of the wetland and is not related to the 
infilled area, which is located on the eastern side of the wetland. The Director argued this issue 
should have no bearing on the Order or the stay request. 

The Director stated that, prior to the issuance of the Order, and shortly after it was 
issued, the Appellant agreed to remove the Material. The Director commented that it appeared 
from the Notice of Appeal the Appellant's position regarding the removal of the Material had now 
changed. The Director stated he is willing to consider a proposal from the Appellant regarding the 
timing for completion of the work required under the Order. The Director stated the Appellant 
had not yet contacted the Director to discuss timelines, or ask for a time extension, if one is 
required.4

On July 7, 2020, the Board wrote to the Appellant and the Director. The Board 
advised the Appellant that the Director had not consented to the Appellant's stay request and again 
asked the Appellant to answer the following questions: 

1. What are the serious concerns of the Appellant that should be heard by the 
Board? 

2. Would the Appellant suffer irreparable harm if the stay is refused? 
3. Would the Appellant suffer greater harm if the stay was refused, pending a 

decision of the Board on the appeal, than the harm that could occur from the 
granting of a stay? 

4. Would the overall public interest warrant a stay? 

when those rights have been determined by a court before June 18, 1931, or 

(c) to affect the title to land belonging to the Crown in right of Canada. 

(3) For the purposes of subsection (1), a river, stream or watercourse does not cease to be naturally 
occurring by reason only that its water is diverted by human act." 

Water Act, R.S.A. 2000, c. W-3 ("Water AcP'). 

Director's Letter, July 2, 2020. 
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In a letter dated July 10, 2020, and received by the Board on July 9, 2020, the 
Appellant responded to the Board's questions. 

1. What are the serious concerns of the Appellant that should be heard by the Board? 

The Appellant stated he felt the Director had seriously erred in the application of 
the Order in several areas. The Appellant stated the Director erred in a timely decision process 
and noted the originating event occurred on or about August 2007, nearly thirteen years ago. The 
Appellant further stated he has had no significant written interaction with Alberta Environment 
and Parks ("AEP") since late 2010 and had assumed AEP had dropped the matter, but has now 
been issued an Order which requires the Appellant to undertake "...all this work in a matter of a 
few months."5

The Appellant stated a decision should be based on common sense and fairness. 
Immediately upon being informed of the regulatory requirements regarding this action, he began 
the process to understand those requirements and to bring forward a solution that would allow for 
the continued enjoyment of the property and compliance with the regulations. The Appellant had 
developed a proposal to remove a portion of the Material and to apply for an approval, with an
accompanying compensation and mitigation agreement for the remaining incursion into the low 
quality wetland. The document was prepared by a qualified environmental professional and in 
discussion with AEP. He also stated on-site instructions were given by an AEP official that were 
followed, on the understanding that the file was proceeding.6

The Appellant stated he wished the Board to hear his concerns regarding the long 
amount of time that had elapsed between the originating event and the execution of the Order, 
including the difficulty in potentially recovering any costs from the operator and responsible party, 
Judo Construction, who had assured the Appellant that the deposit of the Material was allowed. 
The Appellant referenced the overall lack of fairness in the excessive delay between the originating 
event and the issuance of the Order. Additionally, the Appellant raised the significant financial 
burden on landowners and businesses in Canada as a result of the Covid-19 Pandemic and stated 
this must be considered. 

2. Would the Appellant suffer irreparable harm if the stay is refused? 

The Appellant argued he would suffer irreparable harm if forced to comply with 
the Order: financial harm and environmental harm. With respect to financial harm, the Appellant 
stated that, as a result of the Covid-19 pandemic, he has suffered significant and material losses to 
his financial well-being. Over 97% of his previous financial foundation has been impacted as a 
result of the world wide shut down of goods and services. Steps are being taken to mitigate this 
situation. However, it is unlikely that his business will return to previous levels of financial health. 

Appellants Letter, July 10, 2020, at page 1. 

Appellant's Letter, July 10, 2020, at page 1. 
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The Appellant further stated, as a result of the extreme high water situation across much of the 
region, the work as outlined by the Order will cost additional funds, due to mechanical and 
operational considerations associated with working in and near standing water. 

Regarding environmental harm, the Appellant stated the removal of the Material, 
which is well vegetated and fully incorporated with the Appellant's adjacent pasture and farmland, 
would create significant harm to the cultivated land, the near shore wetland environment and the 
standing water areas of the wetland. The Appellant stated the "...amount and severity of the 
expected disturbance in this area would also be a significant harm to our ongoing land 
management."~ 

3. Would the Appellant suffer greater harm if the stay was refused, pending a decision of the 
Board on the appeal, than the harm that could occur from the granting of a stay? 

The Appellant stated in his opinion, granting the stay would not create a situation 
of any harm to either the environment or the Appellant, either financially or socially. The Material 
has been in place for thirteen years, in a low spot on the property. The Appellant stated he is 
unsure of how that area is classified as a wetland, and is taken out of his ownership and given to 
the Government. 

The Appellant argued no ongoing harm would occur by granting a stay of the Order 
and leaving the Material in place, but he would suffer a great deal of harm if the stay were not 
granted pending a decision of the Board. The extremely short period of time given by AEP to not 
only design, but also to have reviewed, approved, and implement remedial actions, would be 
further compressed by the time period involving the Board proceedings. 

4. Would the overall public interest warrant a stay? 

The Appellant stated he believed the public interest warrants a stay. He argued that 
the public interest was better served by determining and providing a compensatory wetland 
elsewhere in the area, than forcing the removal of a small but now stable amount of material from 
a low quality wetland soil area, adjacent to an existing wetland complex. There are a number of 
other circumstances that need to be considered in the neighbouring water management activities 
adjacent to the Appellant's property, and a full discussion of those details was, in the public 
interest. 

The Appellant also wished to address several inaccuracies in the Director's Letter 
dated July 2, 2020. The Appellant stated his correspondence and applications to Camrose County 
are unrelated to this issue and he finds the inclusion of this detail to be inaccurate and "... 
potentially detrimental to the ongoing impartial involvement of the Department."8

Appellant's Letter, July 10, 2020, at page 2. 

Appellant's Letter, July ] 0, 2020, at page 3. 



In addition, the Appellant stated he had not agreed to remove the Material, either 
prior to the issuance of the Order or in the period shortly after it was issued. Based on his 
understanding of past actions of AEP, the Appellant had agreed to and removed problematic 
portions of the Material. In this regard, the Appellant stated the following was not factual: "d. 
Prior to the issuance of the Order and shortly thereafter, Mr. McCarthy agreed to remove the infill. 
It appears from the Notice of Appeal that position has now changed."9

The Appellant concluded by stating he hoped the above information is sufficient 
for the Board to consider and approve the requested stay of the Order, and that additional 
information, details, and photographs could be provided on request. 

Anal 

The Board's authority to grant a stay rests in section 97(2) of the Environmental 
Protection and Enhancement Act10 which provides: "The appeal body may, on the application of 
a party to a proceeding before the Board, stay a decision in respect of which a notice of appeal has 
been submitted." 

When a stay application is filed, the Board applies its test for a stay which the Board 
has adapted from the Supreme Court of Canada decision RJR MacDonald Inc. v. Canada (Attorney 
Genera~.l ' This test, which the Board has adopted in previous decisions,12 requires the Board to 
consider three steps with respect to a stay: (1) whether there is a serious concern to be tried; (2) 
whether the appellant would suffer irreparable harm; and (3) the balance of convenience.13 An 
applicant seeking a stay must meet all three tests in order for the Board to grant a stay. 

9 Appellant's Letter, July ] 0, 2020, at page 3, citing the Director's Letter, July 2, 2020, at d. 

10 Environmental Protection and Enhancement Act, R.S.A. 2000, c. E-12. 

RIR MacDonald Inc. v. Canada (Attorney General), [ 1994] 1 S.C.R. 311 ("RIR MacDonald"). 

~ Z See Northcott v. Director, Northern Region, Regional Services, Alberta Environment re: Lafarge Canada 
Inc. (11 January 2005), Appeal Nos. 04-009, 04-011, and 04-012-ID1 (A.E.A.B.); Stay Decision: Corbeil et al. v. 
Director, South Saskatchewan Region, Operations Division, Alberta Environment and Sustainable Resource 
Development, re: Municipal District of Bighorn (20 October 2014), Appeal Nos. 14-003-006-ID1 (A.E.A.B.); and 
Stay Decision: West Fraser Mills Ltd. v. Director, Upper Athabasca Region, Operations Division, Alberta 
Environment and Parks (13 March 2020), Appeal No. 18-019-ID1 (A.E.A.B.), 2020 ABEAB 9. 
13 See RIR MacDonald. At paragraph 43, the Court states: 

"First, a preliminary assessment must be made of the merits of the case to ensure that there is a 
serious question to be tried. Secondly, it must be determined whether the appellant would suffer 
irreparable harm if the application were refused. Finally, an assessment must be made as to which 
of the parties would suffer greater harm from the granting or refusal of the remedy pending a 
decision on the merits." 



The first step of the RJR MacDonald test is whether there is a serious issue to be 
determined. This part of the test requires the applicant to demonstrate, through the evidence 
submitted, that there is some basis on which to present an argument. As not all of the evidence 
will be before the Board at the time the decision regarding the stay is made, "... a prolonged 
examination of the merits is generally neither necessary nor desirable."14

The Appellant has challenged the nature and timing of the work required to be 
completed under the Order and whether it is appropriate, or will cause a greater harm to the 
environment than leaving the Material in place. The Appellant has also challenged the Director's 
authority to issue the Order, on the basis of whether the Province of Alberta owns the wetland in 
question. The Appellant has fairness concerns, given the timing of the Order's issuance and the 
original timing of the offence, and has argued that the Appellant has been prejudiced by the 
extreme delay in issuance of the Order. Based on the evidence before the Board, the Appellant 
has demonstrated there is a basis for presenting an argument to challenge the issuance of the Order, 
and has met the threshold test of there being a serious issue to be determined by the Board. 

With respect to the second part of the RJR Macdonald test, the decision-maker must 
decide if the applicant would suffer irreparable harm if the stay is not granted. For this step of the 
test, it is the nature of the harm that is relevant and not its magnitude. The harm must not be 
quantifiable or capable of being satisfied in monetary terms. In Ominayak v. Norcen Energy 
Resources,' S the Alberta Court of Appeal defined irreparable hann by stating: 

"[b]y irreparable injury it is not meant that the injury- is beyond the 
possibility of repair by money compensation but it must be of such a nature 
that no fair and reasonable redress may be had in a court of law and that to 
refuse the injunction would be denial of justice."16

The party claiming that damages awarded as a remedy would be inadequate compensation for the 
harm done must show there is a real risk that harm will occur. It cannot be mere conjecture. ~~ 

The Appellant has stated financial harm will arise from compliance with the Order, 
which will have increased costs as the work required by the Order will need to be completed in or 
near standing water and within a compressed timeframe. The impact of these costs is further 
exacerbated by the added financial burden associated with the COVID-19 pandemic. While the 
Board is sympathetic to the additional financial burden the Order will place upon the Appellant, 
the Board finds the costs of completing the required restoration work to be quantifiable and not 
irreparable harm. 

14 RJR MacDonald, at paragraph 50. 

15 Ominayak v. Norcen Energy Resources, [1985] 3 W.W.R. 193 (Alta. C.A.). 
16 Ominayak v. Norcen Energy Resources, [1985] 3 W.W.R. 193 (Alta. C.A.) at paragraph 31. 
" Edmonton Northlands v. Edmonton Oilers Hockey Corp., [1993] A.J. No. 1001 (Q.B.) at paragraph 78. 
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The Appellant also argued the removal of the Material will result in irreparable 
harm to the environment, as the Material is stable, well vegetated, and a part of the nearby pasture 
and cultivated land. This suggests that the removal of the Material will create a significant 
disturbance and could cause harm as the Appellant has stated. The Board notes the Appellant 
expects significant harm to occur to the Appellant's cultivated land, the near shore wetland and 
the standing water areas of the wetland complex. The Appellant has also stated that the disturbance 
caused by the removal of the Material will cause significant harm to the Appellant's ongoing land 
management. If the removal of the Material can only be achieved through a significant disturbance 
to the wetland complex such that the wetland's function is impaired, removal of the Material could 
cause irreparable harm to the wetland complex. The Board therefore finds that irreparable harm 
could result from the Material being removed from the wetland complex. Based on this evidence, 
the Appellant has satisfied the second part of the test. 

The third step in the test is the balance of convenience: "... a determination of which 
of the two parties will suffer the greater harm from the granting or refusal of an interlocutory 
injunction, pending a decision on the merits."18 The decision-maker is required to weigh the 
burden that the remedy would impose on the respondent against the benefit the applicant would 
receive. This is not strictly acost-benefit analysis but rather a weighing of significant factors. The 
courts have considered factors such as the cumulative effect of granting a stay,19 third parties who 
may suffer damage,20 or if the reputation and goodwill of a party will be affected.21 It has also 
been recognized that any alleged harm to the public is to be assessed at the third stage of the test. 

In sum, this step of the test requires the Board to assess who will suffer greater 
harm: the Appellant if the stay is not granted, or the Director if the stay is granted. The Appellant 
has argued that the balance of convenience favours the Appellant, as he will suffer irreparable 
financial and environmental harm if required to comply with the Order, and the Director will not 
be harmed if the Material is allowed to remain in place as it has for the last thirteen years. 

The Board notes from the evidence that the Material has been in its current location 
for the past thirteen years and has stabilized such that it has become part of the Appellant's pasture 
and cultivated land. In the Board's view, maintaining the Material in its current location, pending 
completion of the appeal process, would not further impact the environment. 

The Board also notes the Appellant's concerns regarding the need to design, review, 
have approved, and implement the remedial actions in a relatively short timeframe, as well as the 
impact of the current COVID-19 pandemic on access to goods and services related to his business. 
The Board is cognizant of the practical limitations created by the current unprecedented situation 
of the COVID-19 pandemic, in regard to access to goods and services. Such limitations may have 

18 Manitoba (Attorney General) v. Metropolitan Stores, [1987] 1 S.C.R. 110 at paragraph 36. 

'~ MacMillan Bloedel v. Mullin, [1985] B.C.J. No. 2355 (C.A.) at paragraph 121. 

20 Edmonton Northlands v. Edmonton Oilers Hockey Corp., [1993] A.J. No. 1001 (Q.B.) at paragraph 78. 

2' Edmonton Northlands v. Edmonton Oilers Hockey Corp., [1993] A.J. No. 1001 (Q.B.) at paragraph 79. 
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an impact on the ability to conduct the necessary work in an expedited manner within the required 
timeframe, as well as potentially increasing the costs to the Appellant, if the stay is refused. As a 
result, the Board is of the opinion that the Appellant would suffer greater harm if the stay were 
refused. 

The Board has an environmental mandate, which requires it to take the public 
interest into consideration in appeals before the Board. As a result, the Board assesses the public 
interest as a separate question in the fourth part of the test. Both the applicant and the respondent 
are asked to show the Board how granting or refusing the stay would affect the public interest. 
Public interest includes the concerns of society generally and the particular interests of identifiable 
groups.22

In making its decision, the Board must assess and compare the Appellant's position 
with that of the public in assessing the balance of convenience; the Appellant must show public 
interest benefits will result from granting the stay.23 In making this consideration, the Board notes: 

"[i]n the case of a public authority, the onus of demonstrating irreparable harm 
to the public interest is less than that of a private applicant.... The test will nearly 
always be satisfied simply upon proof that the authority is charged with the duty 
of promoting or protecting the public interest and upon some indication that the 
impugned legislation, regulation, or activity was undertaken pursuant to that 
responsibility."24

Further, in determining the public interest, the Supreme Court directs the Board to 
look to the authority that is charged with the duty of promoting or protecting the public interest. 
In this case, it is not the impact to the Director that needs to be considered in this case, but rather 
the impact to the environment. The Appellant has argued there is greater public interest in 
providing a reconstructed wetland complex elsewhere in the area, rather than removing the 
Material from low quality wetland soil from an area adjacent to an existing wetland complex. The 
Appellant has also argued that irreparable harm could occur to the wetland and surrounding 
cultivated land, if the Material is removed. 

The Director has issued the Order to the Appellant to remove the Material, but 
declined to provide submissions on whether the Material would cause harm if it was not removed 
in the time period between the Order's issuance and the outcome of the appeal proceedings. As 
noted above, the evidence provided by the Parties indicates the Material has been in its current 
location for approximately thirteen years and the process of removing the Material would impact 
the wetland complex. The Board is of the opinion that there is a public interest in the wetland 
remaining functional and avoiding irreparable harm. Based on the evidence before the Board, the 

22 RJR MacDonald Inc. v. Canada (Attorney Generan, [1994] 1 S.C.R. 311 at paragraph 66. 
23 RJR MacDonald Inc. v. Canada (Attorney Generan, [1994] 1 S.C.R. 311 at paragraph 66. 
z4 RJR MacDonald Inc. v. Canada (Attorney Generan, [ 1994] 1 S.C.R. 311 at paragraph 76. 
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Board finds the balance of convenience and the public interest favours the granting of the stay. 

Decision 

Upon review of the legislation, the written comments from the Appellant and the 
Director, the Board finds the Appellant has raised a serious issue to be determined. The Board 
further finds the wetland may suffer irreparable harm if the stay is not granted. The Board also 
finds that the balance of convenience favours the Appellant, such that he would suffer greater harm 
if the stay is not granted, and the public interest favours granting a stay, as the wetland could suffer 
irreparable harm if the work under the Order is completed as directed. Based on the foregoing 
reasons, the Board has granted a stay of the Order. The stay will remain in place until the Minister 
makes his order in this appeal or the Board orders otherwise. 

Please do not hesitate to contact the Board if you have any questions. We can be 
reached toll-free by first dialing 310-0000 followed by 780-427-4179 for Gilbert Van Nes, General 
Counsel and Settlement Officer, 780-427-6569 for Valerie Myrmo, Registrar of Appeals, and 780-
427-7002 for Denise Black, Board Secretary. We can also be contacted via e-mail at 
gilbert.vannes@gov.ab.ca, valerie.myrmo@gov.ab.ca and denise.black@gov.ab.ca. 

Yours truly, 

Gilbert Van Nes 
General Counsel 
and Settlement Officer 

The information collected by the Board is necessary to allow the Environmental Appeals Board to perform its function. 
The information is collected under the authority of the Freedom of Information and Protection of Privacy Act, section 
33(c). Section 33(c) provides that personal information may only be collected if that information relates directly to 
and is necessary for the processing of this appeal. The information you provide will be considered a public record. 

M:~EAB~Appeals 202020-007 McCarthy\Stay Decision Letter Jan 27, 2021 (20-007-DL1).docx 




