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Action No. 0801- 1657198
IN THE COURT OF QUEEN'S BENGH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
RETWEEN:
WESTRIDGE UTILITIES INC.
Applicant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA as represented by THEMINISTER
OF THE ENVIRONMENT, HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA as
represented by THE ATTORNEY GENERAL and the REGIONAL DIRECTOR,
SOUTHERN REGION ALBERTA ENVIRONMENT

Respondents

BEFORE THE HONOQURABLE At the GCalgary Courts Centre, in the
City of Calgary, Province of Alberta,

this @ ‘ dayofggun'é, 2009,
)
Ny

JUSTICE B.E.Mahom,\ll |
IN CHAMBERS

CONSENT. ORDER

UPON THE APPLICATION of the Applicart; AND UPON HAVING read the
pleadings in this matter; AND UPON NOTING that the Defendant has consented upon the
following terms;

IT 1S HEREBY ORDERED THAT:

1, - The Decision of April 27., 2009 fulfills the relief sought in this application;
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“Da
2. The Applicant shall be awarded its costs; and
3. This Order may be consented to via email or facsimile.
" . /4 i /
J.G}){BTA. V4
ENTEREE) ﬂms ;\Q day of
p s
Clerk of the Clert

«««««

CONSENTED TO AS TO FORM AND CONTENT:

Per; Q Z;-'-'-"u-'-'-""—"
Jeffrey W.A. Moore
Barrister & Solicitor
Alberta Justice ~ Environmental Law Seotron
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Action No. 0801- 16718

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN:
WESTRIDGE UTILITIES INC.
Appilicant
-and -
HER MAJESTY THE QUEEN IN RIGHT OF
ALBERTA as represented by THE MINISTER

e OF THE ENVIRONMENT, HER MAJESTY
- THE QUEEN IN RIGHT OF ALBERTA as

represented by THE ATTORNEY GENERAL
s and the REGIONAL DIRECTOR, SOUTHERN
ETIRY REGION ALBERTA ENVIRONMENT
Respondents
ot
CONSENT ORDER

"% I [ ‘: " tad f}w‘ :é‘i “',9{‘“:
OYRMIL bt CulErind RELE

] ‘W £ v § 2
£ rrermilian
Barristers and Soficitors

1900, 736-6th Avenue, S.W.
CALGARY, AB T2P 3T7

AR 4

Attention; Andrew E. Stead
Phone: (403) 631-8748
Fax: (403)531-4720

File: 16121
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Action No.: 0801- [S 7 /4
IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
BETWEEN:
WESTRIDGE UTILITIES INC.
Applicant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA as represented by THE
MINISTER OF THE ENVIRONMENT, HER MAJESTY THE QUEEN IN RIGHT OF
ALBERTA as represented by THE ATTORNEY GENERAL and the REGIONAL

DIRECTOR, SOUTHERN REGION ALBERTA ENVIRONMENT

Respondents

ORIGINATING NOTICE
PURSUANT TO PART 56.1 OF THE ALBERTA RULES OF COURT

TO: HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA as represented by THE
MINISTER OF THE ENVIRONMENT and

TO: REGIONAL DIRECTOR, SOUTHERN REGION ALBERTA ENVIRONMENT

TAKE NOTICE that an application will be made by Westridge Utilities Inc. (“WUI")
on January 20, 200&( before the presiding Justice in Chambers, according to the
practice of this Court, for the following relief:

1. A declaration that the Regional Director, Southern Region Alberta
Environment (the “Director”) has a statutory obligation under the Water Act
R.S.A. 2000, c. W-3 (the "Act") to assess the WUI April 8, 2004 application
for water diversion (the “Diversion Application”) and form a conclusion as

to whether such application is complete;



6.

A declaration that the Director has failed or neglected to carry out its
statutory obligation to assess the Diversion Application and form a
conclusion as to whether such application is complete within the meaning
of the Act,

A declaration that WUI is a party entitled to have the Director carry out the

obligation set out in paragraph 1 hereof;

An order in the nature of mandamus compelling the Director to make an
assessment as to whether the Diversion Application, made in accordance
with the provisions of the Act, is a completed application as set out in the
Act,

An order in the nature of mandamus compelling the Director to reach a
decision regarding the completeness of the Diversion Application, and

advise WUI in writing of same; and,

Any further relief that is deemed warranted in the circumstances.

FURTHER TAKE NOTICE that the grounds upon which this application is made

are as follows:

On April 8, 2004 WUI filed the Diversion Application;
The Diversion Application was received by Alberta Environment;

Pursuant to the Act, the Director has a statutory duty to assess whether
the Diversion Application is complete and this is a duty that is owed to
WUI;

The Director failed or neglected to assess whether the Diversion
Application was complete, as is required by the provisions of the Act —
instead, staff at Alberta Environment refused to present the Diversion

Application to the Director;



10.

ik 38

12.

2"

The neglect or refusal to put the Diversion Application before the Director
was based on staff's presumption that the Diversion Application was
incomplete for failure to comply with Alberta Environment’'s Groundwater
Evaluation Guideline (the “GEG”), however the GEG is not determinative

of the completeness of the Diversion Application;

On February 29, 2008 WUI appealed to the Environmental Appeal Board
(the “EAB”) the refusal of the Director to issue a diversion license in

response to WUI’s Diversion Application;

The EAB conducted a Preliminary Motions hearing on August 25, 2008
and issued a decision on October 22, 2008, being Decision 07-146-D (the

"Decision");

In the Decision, the EAB found that the Director had a statutory obligation
to assess the completeness of the Diversion Application, yet he failed or
neglected to do so, and as a result, WUI was found to be precluded from

having its appeal heard;

WUI, upon being aware that the Director had not carried out the
obligations under the Act, requested in writing that the Director fulfill the
statutory obligation to form an opinion on the completeness of the
Diversion Application, however, to date, the Director has neglected or
refused to do so;

The neglect or refusal of the Director to assess the Diversion Application
for completeness has precluded WUI from an avenue of appeal before the
EAB;

WUI is entitled to have the Diversion Application assessed for
completeness in accordance with the provisions of the Act and to be

notified of the decision of the Director in this regard; and,

Such further and other grounds as may be advised.
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FURTHER TAKE NOTICE that in support of the Application, reference shall be
made to the following:

1. Part 56.1 of the Alberta Rules of Courft,

2 The Alberta Water Act, specifically, sections 29, 51, 115 and 166;
3. EAB Decision 07-146-D;

4. The Affidavit of Thomas Doran, filed; and,

5. Such further material as may be advised and permitted by this Court.

DATED at the City of Calgary, in the Province of Alberta, this 12th day of
December, 2008.

ISSUED out of the Office of the Clerk of the Courts of Queen’s Bench of Alberta,
Judicial District of Calgary, this 12th day of December, 2008.

COURTY
/‘_ A SEA L_I_,s"
e

Clerk of the Court

This Originating Notice is taken out by Thackray Burgess, counsel for the Applicant,
whose address for service is 1900, 736 - 6th Avenue S.W., Calgary, Alberta, T2P 3T7.



NOTICE TO THE RESPONDENTS:

TO: HER MAJESTY THE QUEEN IN RIGHT OF
ALBERTA as represented by THE MINISTER
OF THE ENVIRONMENT;

TO: HER MAJESTY THE QUEEN IN RIGHT OF
ALBERTA as represented by THE ATTORNEY
GENERAL

TO: REGIONAL DIRECTOR, SOUTHERN REGION
ALBERTA ENVIRONMENT

If you do not attend in person or by counsel at the time
and place stated in this Originating Notice, the Order(s)
asked for may be granted in your absence or such
Order(s) may be made or proceedings taken as according
to the practice of the Court, without further notice to you.

You are required forthwith after service of this notice to
return to the clerk of the Court of Queen's Bench at the
Calgary Courts Centre the decision to which this notice
refers and reasons, if any, together with the process
commencing the proceedings, the evidence and all
exhibits filed, if any, and all things touching the matter as
fully and entirely as they remain in your custody, together
with this notice.

Date: December 12, 2008

To A.B. Queen's Bi%%ce at Calgary Courts Centre
Signed:

6/\1 Gruber, Solicitors for the Applicant

This Originating Notice is issued by Thackray Burgess,
Counsel for the Applicant, address for service is in the
care of the said Counsel at:

Thackray Burgess
Barristers and Solicitors
1900, 736 - 6th Avenue S.W.
Calgary, Alberta
T2P 377

The Applicant is a corporation with offices in the City of
Calgary, in the Province of Alberta.

The Respondents are public officials whose agency has
offices throughout Alberta, including the City of Calgary.

CLERK OF THE COURT

DEC 1 2 2008

CALGARY, ALBERTA |

Action No.: 0801

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY

BETWEEN:

WESTRIDGE UTILITIES INC.
Applicant

-and -

HER MAJESTY THE QUEEN IN RIGHT OF
ALBERTA as represented by THE MINISTER
OF THE ENVIRONMENT, HER MAJESTY
THE QUEEN IN RIGHT OF ALBERTA as
represented by THE ATTORNEY GENERAL
and the REGIONAL DIRECTOR, SOUTHERN
REGION ALBERTA ENVIRONMENT

Respondents

ORIGINATING NOTICE
PURSUANT TO PART 56.1 OF THE
ALBERTA RULES OF COURT

THACKRAY BURGESS
BARRISTERS & SOLICITORS

1900, 736 - 6th Avenue S.W.
Calgary, Alberta T2P 3T7

Telephone: (403) 531-8733
Facsimile: (403) 531-4720

Attention: John Gruber

File # 1612-1



Action No.: OQOi" 1€:H(f

[Deponent; Thomas Doran]
fExecuted: December , 2008}

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
BETWEEN:
WESTRIDGE UTILITIES INC.
Applicant
-and -

HER MAJESTY THE QUEEN IN RIGHT OF ALBERTA as represented by THE
MINISTER OF THE ENVIRONMENT, HER MAJESTY THE QUEEN IN RIGHT OF
ALBERTA as represented by THE ATTORNEY GENERAL and the REGIONAL

DIRECTOR, SOUTHERN REGION ALBERTA ENVIRONMENT

Respondents

AFFIDAVIT OF THOMAS DORAN

I, Thomas Doran, Engineer, of the City of Calgary, in the Province of Alberta,'
MAKE OATH AND SAY THAT:

~

1. I am a professional engineer and consultant to Westridge Utilities Inc. ("WUI")
and as such have personal knowledge of the matters set out in this affidavit, except
where stated to be based on information and belief, and in such case, | believe the

same o be frue.

2. In 2004, and at all material times, WUl was a utility company providing potable

water service {o certain communities in the Springbank area west of Calgary.

3. In April of 2004, | was requested by WUI to make an application to Alberta

Environment for a license to divert water for the purpose of servicing WUI's expanding
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customer base (the "Diversion Application”). The Diversion Application was made
pursuant to the provisions of the Water Act R.S.A. 2000, c. W-3 (the "Acf"). A copy of

the Diversion Application is attached as Exhibit “A”.

4. On May 14, 2004 | sent a follow-up letter fo Alberta Environment asking that a
priority number be assigned to the Diversion Application. A copy of this letier is
attached as Exhibit “B”.

o. In my view, the Diversion Application, as filed, was sufficient to receive a priority
number under the Act, which is why | requested a priority number in my letter of May 14,
2004. | was aware of Alberta Environment's request that a welt be drilled for testing
purposes; however, | regarded this as a precondition to a permanent license rather than

a precondition to a priority number.

6. In April of 2004, 1 was aware that Alberta Environment had published a
Groundwater Evaluation Guideline (the "Guideline"”}. | was unsure whether it was
relevant to the Diversion Application, in that WUI's water was regarded as surface water
for treatment and diversion purposes. In April 2004, 1 was not aware of Appendix C to
the Guideline, which clearly indicates that it applies only where there is no hydraulic
connection between the sand and gravels where the water is to be exiracted and the
adjacent water body. In that the source of the water for the Diversion Application is
hydraulically connected to the Elbow River, the Guideline, by virtue of Appendix “C”,
cannot operate to determine completeness. Appendix “C” to the Guideline is attached
to this affidavit as Exhibit “C”.

7. | never received any written communication from Alberta Environment advising
as to whether the Diversion Application was complete or otherwise. Specifically, | .
received no written response to my letter of May 14, 2004 asking for a priority number
for WUL.

8. It was my experience in 2004 that it was not uncommon for diversion applications

submitted to Alberta Environment to take a number of years to process.
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9. On February 29, 2008, WUI filed an appeal before the Environmental Appeal
Board (“EAB") as a result of the failure of Alberta Environment fo issue a diversion
licence in response to the Diversion Application. A copy of the appeal is attached as
Exhibit “D”.

10. | attended at the Preliminary Motions hearing before the EAB on August 26,
2008, from which Decision No. 07-146-D (the "Decision”) resulted. The Decision is
attached as Exhibit “E”.

11. At the Preliminary Motions hearing Alberta Environment acknowledged that the
Regional Director had never made an assessment of the Diversion Application to
determine it if it was complete. Prior to this, | was not aware that the Regional Director
for Alberta Environment had neglected to make a decision with respect to whether the

Diversion Application was complete.

12. | am advised that on October 27, 2008, WUI forwarded a letter to Alberta
Environment asking fhat the Director assess the completeness of the Diversion
Application and advise WUI of that decision. A copy of that letter is attached as Exhibit
“F” o this affidavit. !

13. | am advised that. Alberta Environment responded to this lefter by

correspondence dated November 3, 2008 a copy being attached hereto as Exhibit “G”.

14. WUl replied to the Alberta Environment letter of November 3, 2008 by
correspondence dated November 17, 2008, a copy being attached hereto as Exhibit
“H”. | am advised by WUI that its letter of November 17, 2008 has not been responded

to.
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15. I make this affidavit in support of the relief sought in the Originaﬁng Notice filed

concurrently in this action, and not for any improper purpose.

SWORN BEFORE ME at the City of
Calgary, in the Province of Alberta, this
< _day of December, 2008.

o, S

A COMMISS}B‘NER FOR OATHS IN
AND FOR THE PROVINCE OF
ALBERTA

)
)
)
)
)
) Thomas Doran / =
)

DARCY H. PITTMAN
A Commissioner for Oaths
In and far the Provinee of Alberta
My Commission Expires May 20, 207 7
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Noran Eng, .ering
- Services Ltd.

241080 Range Road 30
Calgary, Alberta
13/ 3E9

Phone: (403) 283-9322
Fax: {(403) 242-9277

wwivdoranenginecring.com

i i

April 8, 2004 .
Alberta Environment @‘ "’*;;;g\__
Southern Region /¥ (AN
203, 2938 - 11" Ave / PR oo s
i Calgary, Alberta SRR BRI T
' !
: T2E7L7 ‘\ ,,’,.“'PPRC"'\/.-’#LS
‘ \d"fr, LGy Dy Dﬁca\*_:\ o
Attention: Mr. Claude Eckert \Jz'i’“.’f?-\’ Rﬁf’-f{/‘!
Re: Reguest to Increase Water Diversion
_ Westridge Utilities Inc,
i
«  Dear Sir,

| Qualico Developments West Ltd. has requested that Westridge Utilities Inc.
service their proposed development in Sec 3 and the East ¥2 Sec 4-24-2W5. To
do so Westridge require the subject increase in their water Diversion allowance.
As you know Westridge Utilities Inc. still has some room on an existing
Preliminary Certificate. This however is committed to a number of developments
some of which have been delayed by the Municipal District of Rocky View's
freeze on development in central Springbank. This freeze is being lifted and
development is expected to resume later this summer. One targe development
in south Springbank (Elbow Valley West 117 lots) has received land use approval
and subdivision approval and development is anticipated in the near future. This
- diversion request is therefore over and above the requirements covered by the

| existing P.C.

Please review this application and inform us immediately if it is not complete.

i Also please advise us immediately if you have any questions or further
requirements.

Yours tryl

This is Exhibit “ referred to in the
Affidavit of

Trosee DorAn

Thomas P. Dorasf, P.En - . _
| ° Swarn before me this 2 day

i TPD/me of cen A- - D,
: Notary Public/C#mmissioner for Oaths
| Enclosure otary
i it ARCY H. PITTMAN
i Ce. Westridge Utilities Inc. ECOmmissionermr AN
! Judy Stewart In and for the Province of Alberta
’ % Gommission Expires May 20, 20

Pans 1nf 1




Application under the Water Act

for

" pprovals andl/or Licences

-\
G

Environment

Documents or information provided to Alberta Envirenment pursuant to section 15(1){(a) of the Water
(Ministerial) Regulation are public records and are accessible by the public.

Check one or more of the following to indicate type of application:

Diversion of water [ ] Renewalofalicence [_] Constructing Works [}

Applicant:

Print Name and Company Name {if applicable):

Home Telephona:

Bus. Telephone:

ZHOLO ACERD. 30

ALcory, #8

727 -3£9

ESTRIDGE LJILTIES MC. |1 ) — 3)
Address ‘(rstreet. PO Box, etc.}: Placa, Province: Postal Code:

w8.242-9277

Are you the registered landowner? Yes{ | No [ ] If no, please attach a copy of the consent from the landowner.

Consultant, Signing Authority, or Applicant’s Representative (if applicable):

Print Name and Company Name

OIS

if applicable):

Yo,ean/ - o

Home Teiephone:

Bus. Telephone:

H#3) 283-9327.

Deran] FNGAVEERNES SEICES ' PP 23853

Address (Street, PO Box, ctel):

1080 Kak £D 30

Place, Province:

HEBRY ) (B

Contact Person if not shown above:

Postal Code: Fax:

7BZ-ZL9 |\ H2-9277

Print Name: Telephone: Fax:

YpB\L83-T879 03 Z42-T2.77

7o rnads  DORAN

Project Descriptiorn:

Tentative Starting Date:
(if appiicable)

205

Duration of Construction/Development: 30 2% i3
Duration of Water Diversion/Use: ﬂ(ﬁ 5 /"3?%44/? 2

Provide a detailed description including location of works and activities relating to the project and attach plans:

AN ADDs rrpsia.  DIVERSIEN WELL. /5 T8 BE.DEIULED /A

THE W] ¥ of THE ZXSyinls DIVERS /00 Mﬂséqgfé

W THE /f/£//4 SEC L ~ 272 WS . THE DNERSION OF
IO 7780 WETERR /S ALEBLYRED TD SERWNE FUadrce
Dﬂmﬂm LESTS ?/&929552 Z500 Lo7 DEVEL G5
404/97@ o seC 3 A 7;;?.@57*/ SECFE FaP 24 3 WS
S cgPY s THE SUEDIISION] CONEEFT] LFTER SLER/Y
Coript 7 APENT D S o ]S AL chﬁ/éz




Af" ted Water Sources (Location of Works and Activities):

Surface Water (if only constructing works, complete the first fwo columns):

Diversion/Activity Location Annua) Rate of Is Construction ]
Source (e.q. lake, stream, or Quantity Diversion or Development
name of souwrce, if known) Y sec  twp rge ) ~ S/pﬂy Required? Purpose
m {cubic metres) {show units) {Yes or No}
- = 7 N 3 7 ar® SERVICE NEQS
1 ELBOW RIVER \NEY & -24-3W5 1762 250| 9, 3Z FES  BAviamyy
2.
3.
Groundwater:
Date Well Rrilied or Wall (proposed} Locations Total Production Pumping Annual - . ’ T
propased drilling R Depth Intervat Rate | Quantity Purpose
date - A sec twp rge m {metres} {metres) {show units) | (cubic metres}
1.
2.
3.

Please attach a separate sheet if you wish to pfovide more information.

Statement of Cdnﬁrm_atic';n: .

The information given on this form is true to the best of my knowledge. ’ |

. | DB LAl ntezz|
/_/j’yﬁz &, ZBo4 Pt 730074, LIRAN SERVICES L7D. |

Date of Slgning Slghatufe Print Name Company Name
{if applicable)

Return the completed form to an Alberta Environment Regional office nearest you:

Northern Reqan, Peacs River Northem Region, Egmynton Central Region, Slony Plain Cenlmal Reglon, Hed Deer Southern Repgion, Ca'gary Southem Redon, Lethbndge
Bag 900-5 Pmvincia Bulding Twin Alrig 52322 Golt Course Road 304, Provindal Buiding 200, 3115-12 Streel, NE 27 Fioes, Provinest Bulding
9621 — 96 Avenye 111, 499% - 98 Avenud Slony Plam, AB  T7Z 2K9 4920 - 51 Swreet Calgary, AR T2E 732 200 - 5 Avonue, South
Pooco River, AR TBS 114 Edmonton, AD T6B 2X3 Tolophono: (78D)963-6131 Red Deer, AB T4M €8 Telophone: {403} 2976562 Leliibndge, AB TiJdit
Tetephone (780) 624-6167 Telephone:  (780) 4275296 Fax {780} 963-4651 Telephone: {403} 390-7052 Fax; (¢03) 297-2749 Telkephone: {4D3) 382-4254
Fax: (780} 624-6335 Fax: (780} 427.7B24 Fox: {403) 34p-5022 Fex: {403} 381-5337

(cadl the Regronal ofiee for the Jocntion of ares offices)

OFFICE USE:

File Number: Fee Receipt Number: Application 1D:
Operation 10: i
|
Notice Information: . Application Completion Date: ) Priority Number: !

Form GA1 (September 2062)
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MAY 14 2004 3:36FPH HP LRASERJET 3200 , P.l

I

DETL
i

m Engineering

aservices Lid.

MAY 172004 )

APPROVALS
0 Calgary District Ofice =

o O
Dhgan o8

241086 Kenge Road 30
Caleary, Alborta
T3z 3F9

Phont’ (403) 283-9722 May 14, 2004
Fax: (403) 2423277
vy duranengi teering com Aljjerta Environment

3" Floor, Deerfoot Square
2938, 11 Street NE

T2E 7L7 : Fax: (403) 297-2749

Attention; Mr. Claude Ekhert

Re: Westridge Utilities inc. Application for a
Increased Diversion Allowance

Dear Sir,

EussEdae " i L i
: ig?:ﬁ%’ﬁ”&%ﬁﬁ@fﬂlmﬁiﬁﬁﬁhhas'sﬁ Sop se

cessing the application. In the mean time, for our file and for

continue pr
reference in future correspondence with Alberta Environment please provide us
with your filte number and priority date and number for this application. :

Yours truf;,

(..o
P \GT 7

S This is Exhibit " B . referred to in the j
i Thomas P. Doran, P.Eng AﬁidDavit of '
0
S Thomat__ Dopaw

Sworn before me this__ & day

tDecenbor 232 AD2LE
co. Westridge Utilities Inc. e 2

Judy Stewart Notary Public/@bmmissianer for Oaths

{
DARCY H. PITTMAN
A Commissioner for Oaths
In and for the Province of Alberia
My Commission Expires May 20,

Page f of 1
Westridge - Apliication fncres. Diversion Allovwancs




Appendix “C”

POLICY ON WATER DIVERSIONS FROM SANDS AND GRAVELS
ADJACENT TO A WATER BODY, AND FROM SPRINGS
1. (1) Al projects in sand & gravel deposits adjacent to a water body (river, stream, lake, etc.) will be
evaluated according to procedures for licensing and approval of surface water works and diversions.

(2) The Groundwater Evaluation Guideline should be utilized only:

E (a) where the applicant proves no hydraulic connection between the sand and gravel deposits and the

water body;

Note: In this case supporting information in accordance with this guideline should be
provided with an application. Applicants should contact Department staff who

process groundwater applications.

and,

Issued 1995 11 16

Revised 2003 02 05

(b) where effects on local ground water users may be significant.

Note: In this case, appropriate evaluation in accordance with the Groundwater Evaluation
Guideline will be needed as well as evaluation of surface water issnes. Applicants
should contact Department staff who process surface water applications.

2. (1)  All applications for diversion from springs will be evaluated using procedures for evaluation of
surface water issues.

(2) Evaluation in accordance with the Groundwater Evaluation Guideline will be needed for -
development of a spring where the development will increase the groundwater flow rate.

Note: In this case supporting information in accordance with this guideline should be
provided with an application. Applicants should contact Department staff who

process groundwater applications.

3. Consultation among staff is encouraged at any stage of the process.

This is Exhibit * C - referred to in the
Affidavit of

T omag DORM/
Sworn before methls 7

of LDece, &Lﬁ %%5

MNotary Publics O{mmlssmner for Oaths

DARCY H. PITTMAN
A Comenissioner for Oaths
in and for ihe Province of Alberta
My Commission Expires May 20,20 ﬁ




e sgez e
sams Utilities Inc. N
This is Exhibit " " referred to in the

E Affidavit of
4 Thomac  DokaN

February 29, 2008 | Sworn before methis __ 2 day
of

Alberta Environmental Appeal Board
3™ Floor, Peace Hills Trust Tower
10011 - 109 St

Edmonton Alberta

Notary PubliziCommi
DARCY H. PITTMAN

A Commissioner for Oaths
T5) 358 \  Inand for the Province of Alberta
Via fax THGETTHRRAIRMB AR 27
Attention: Valerie Myrmo
Registrar

RE: Notice of Appeal - Alberta Environment Decision dated February 1, 2008

Please accept this letter as Notice of Appeal with respect to the Alberta Environment decision contained in a
letter dated February 1, 2008, signed by Jay Litke, Regional Director, Southern Region, with respect to an
application for a diversion license by Westridge Utilities Inc. ("WUI") under the Water Act.

1. Name and Address of Appellant

Westridge Utilities Inc,

80 Stone Pine Way SW

Caigary, AB  T3Z 3ES

Fax 242 9277

Phone 228 2543

Email john@westridgeutilities.com

2. Appeliant’s Representative

John Gruber
President

3. Background and Grounds of Appeal

The Appellant filed an application for a diversion license under the Water Act (the “Diversion Application”).
The Diversion Application was filed with Alberta Environment on April 8, 2004 and was complete as at that

-~ date. The Appellant requested a priority number under the Water Ad, however, Alberta Environment
refused or neglected to issue a priority number.

The Appellant made a number of follow-up inquiries requesting that Alberta Environment issue a priority

number in respect of the Diversion Application. No adequate response to these inquiries was received by
the Appellant.

On February 1, 2008, Alberta Environment’s Regional Director, Southern Region, issued
that the Appellants application was closed and that no priority number would.bei#sree
received by the Appellant on February 12, 2008. Alberta Environment.states 3
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The grounds of appeal are as followﬁ:

a. the Groundwater Evaluation Guideline was and is inapplicable to the Diversion Application, therefore
the Diversion Application was complete as at April, 8, 2004;

b. alternatively, if the Groundwater Fvaluation Guideline was applicable, which the Appellant does not
concede, all of the information required thereunder had been provided to Alberta Environment, with
the result that the Diversion Application was complete as at April 8, 2004;

c. in the event that the Application was not complete, which the Appeflant does not concede, the
Appellant was not advised of same, with the result that Alberta Environment is estopped from denying
the Appellant a priority number and license;

d. the Appellant is entitled to priority number as at April 8, 2004 and the consideration of the Diversion
Application pursuant to the provisions of the Wafer Act;

e. Further grounds as the Appellant may bring forward.

The Appellant is a regulated water utility operating in the Springbank area near Calgary Alberta. The
Diversion Application was made so that the Appellant would have the ability to service expansion in its
service area. The decision contained in the February 1, 2008 letter has a direct and significant negative
impact on the Appellant’s ability to serve its expanding customer base in its service area.

Yours truly
Westridge Utilities Inc.

John Gruber
President;
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IN THE MATTER OF sections 91, 92, and 95 of the
Environmental Protection and Enhancement Act, R.S.A. 2000, c.
E-12: and section 115 of the Water Act, R.S.A. 2000, c. W-3;

-and-

IN THE MATTER OF an appeal filed by Westridge Utilities Inc.
with respect to an application for a Water Act Licence filed with
the Director, Southern Region, Environmental Management,
Alberta Environment.

Cite as: Preliminary Motions: Westridge Utilities Inc. V. Regional Director, Southern
Region, Environmental Management, Alberta Environment (22 October 2008),
Appeal No. 07-146-D (A.E.A.B.). '




PRELIMINARY MOTIONS HEARING
BEFORE:

BOARD STAFF:

APPEARANCES:

Appellant:

Alberta Environment:

WITNESSES:

Appellant:

Alberta Environment:

Dr. Steve E. Hrudey, Chair,
Mr. Jim Barlishen, Board Member, and
Ms. A.J. Fox, Board Member.

Mr. Gilbert Van Nes, General Counsel and
Settlement Officer; Ms. Denise Black, Board
Secretary; and Ms, Marian Fluker, Associate
Counsel.

Westridge Utilities Inc., represented by Mr.
John Gruber, President.

Regional Director, Southern Region, Regional
Services, Alberta Environment, represented by
Ms. Charlene Graham, Alberta Justice.

Mr. John Gruber, President, Westridge Utilities
Inc.; and Mr, Thomas Doran, Doran
Engineering Services [td.

Mr. Jay Litke, Regional Director, Southern
Region, Environmental Management, Alberta
Environment, and Mr. Claude Eckert, Water
Approvals Team, Southern Region,
Environmental Management, Alberta
Environment.



EXECUTIVE SUMMARY

Westridge Utilities Inc. did not receive a licence to divert water after filing an application with
Alberta Environment in 2004. As a result, Westridge Utilities filed a Notice of Appeal with the
Environmental Appeals Board on February 29, 2008.

The Board held a Preliminary Motions Hearing to hear submissions on the issue of whether the

Board had jurisdiction to hear the appeal and the issue of document production.

The Board found that no decision had been made regarding the application for the water lcence
because the application was deemed incomplete by the technical staff of Alberta Environment.
As a designated Director under the Water Act made no decision regarding the application, there
was no decision that could be appealed to the Board. All of the correspondence from Alberta
Environment to Westridge from the time the application was received until February 2008
reaffirmed that the application was incomplete. Westridge did not provide the additional

information requested by Alberta Environment’s technical staff to complete the application.

The Board dismissed the appeal because it did not have jurisdiction. Because the appeal was

dismissed on jurisdictional grounds, the Board did not consider the document production motion.
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I. BACKGROUND

[1] On February 1, 2008, Alberta Environment (“AENV”™) issued a letter (the
“Letter”) to Westridge Utilities Inc. indicating Westridge Utilities Inc.’s file with respect to its
application for a water licence (the “Licence”) under the Water Act, R.S.A. 2000, c. W-3, was
incomplete, and because a Crown Reservation had taken effect, even if the application was
completed, it could not be processed and no priority number could be issued.! The application

for the Licence was for a diversion of water at NE 6-24-2-W5M.

2] On February 29, 2008, the Environmental Appeals Board (the “Board™) received
a Notice of Appeal from Westridge Utilities Inc. (the “Appellant” or “Westridge”} appealing the
Letter.

[3] On March 3, 2008, the Board wrote to the Appellant and AENV (collectively the

“Participants”) acknowledging receipt of the Notice of Appeal and notifying AENV of the
appeal. The Board also requested AENV provide the Board with a copy of the record (the
“Record”) relating to the appeal, and that the Participants provide available dates for a mediation

meeting, preliminary motions hearing, or hearing. The Record was received on March 28, 2008.

[4] According to standard practice, the Board wrote to the Natural Resources
Conservation Board, the Alberta Utilities Commission, and the Energy Resources Conservation
Board asking whether this matter had been the subject of a hearing or review under their

respective legislation. All of the boards responded in the negative.

[5] On March 7, 2008, AENV notified the Board that he did not consider the appeal

was properly before the Board, because there is no statutory appeal arising from a decision that

1 The letter issued on February 1, 2008 was issued by Mr. Jay Litke, Regional Director, for Alberta
Environment. Mr. Litke is a senior manager and not a designated Director as defined in section 1{1)(k) and section
163(1) of the Water Act (“designated Director’), which states:

“1(1)  Inthis Act ...
&) “Director” means an individual designated as a Director for the purposes of all
or part of this Act by the Minister under Part 13 ...

163(1y The Minister may, by order, designate employees of the Government under the
administration of the Minister as Directors for the purposes of all or a part of this Act.”
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an application is incomplete and the appeal is time-barred because the decision about the

application being incomplete was made in 2004.

[6] On April 1, 2008, the Board set a schedule to receive written submissions from

the Participants on whether the appeal is properly before the Board.

[7] On April 2, 2008, the Appellant wrote to the Board, arguing that AENV’s motion
regarding standing did not meet the requirements of Rule 10 of the Board’s Rules of Practice.” It
argued the motion did not identify the statutory or regulatory provisions being relied on, and it
did not explain how the Board lost jurisdiction to hear the appeal. The Appellant also stated
AENV’s motion did not specify when the appeal period commenced, and AENV did not provide
any statutory provision that supported AENV’s argument that the appeal was time-barred. The
Appellant stated AENV’s motion did not explicitly state the relief sought.

[8] In the same letter, the Appellant stated that the Board’s process is unfair because
the Appellant is expected to provide its arguments before a proper motion is made. The
Appellant stated it could not be expected to provide a proper response unless it had been
provided a fair disclosure of AENV’s position. The Appellant expressed concern that an oral

hearing was not scheduled.

[9] On April 11, 2008, the Appellant brought a motion requesting the production of
the following documents: all previous drafts and iterations of the groundwater documents; all
internal memoranda related to the issuance of the groundwater documents; and all policy papers,
and ministerial directives which AENV considered in the forrulation and issuance of the
groundwater documents. The Appellant also requested the entire file related to the Muirfield
Diversion application (“Muirfield”). The Appellant asked that an oral hearing be held if AENV

did not consent to the disclosure of the information requested.

(1o On May 6, 2008, the Board notified the Participants that the motion filed by
AENV complied with Rule 10 of the Board’s Rules of Practice. However, the Board raised its

own motion pursuant to section 95(5)(a)(iii) of the Environmental Protection and Enhancement

2 Rule 10 of the Board’s Rules of Practice provides:

“All motions shall state the specific relief requested and the basis thereof. Except as provided
below, they shall be made in writing.”
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Act, R.S.A. 2000, ¢. E-12 (“EPEA”) and 115(1) of the Water Act on whether it has jurisdiction to
accept the appeal.

[11] In this same letter, the Board notified the Participants that an oral preliminary

motions hearing would be held to address the following issues:

1. Does the Board have jurisdiction to hear the appeal? In addressing this
question the Board would like submissions on, but not limited to:

a. What is the nature of the decision being appealed?

b. Is the decision being appealed a decision the Board can review?
c. ‘When was the decision made by Alberta Environment?
d. Is the appeal time-barred?

2. Should the Board order the Director to produce the documents requested by
Westridge? Specifically:

a. The Groundwater Evaluation Guideline (issued February 2003)
including Appendix “C” entitled “Policy on Water Diversions from
Sands and Gravels Adjacent to a Water Body, and from Springs”,
and all associated documents.

b. A copy of Alberta Environment’s record relating to the Muirfield
Diversion application filed on March 27, 2008.

c. A more complete version of the Alberta Environment Record than
has been filed with respect to this appeal, which Westridge argues
may be incomplete.

[12] On May 9, 2008, the Appellant sought clarification on whether the Board’s
motion substituted AENV’s motion or whether there were three outstanding motions. The
Appellant did not believe AENV’s motion was withdrawn. On May 13, 2008, the Board
confirmed that the Board’s motion substituted AENV’s motion to address the concerns the
Appellant had with AENV’s motion complying with Rule 10 of the Board’s Rules of Practice.
The Board explained that, to that extent, it was correct to conclude that AENV’s motion had

been dismissed.
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[13] On May 16, 2008, the Appellant wrote to the Board stating that it presumed there
would not be a simultancous filing of the respective motions and that the Participants would be
required to file a written submission and then the respondent to each motion would file a reply

submission.

[14] On May 16, 2008, the Board notified the Participants that a two step process
would be allowed with the Participants providing initial written submissions on the two motions

by July 16, 2008, and response submissions by August 6, 2008,

[15] On May 28, 2008, the Board confirmed that the Preliminary Motions Hearing
would be held on August 26, 2008, in Calgary.

[16] On July 15, 2008, the Board received the written submission from the Appellant
on the issue of document production. AENV provided a written submission on both issues on
July 16, 2008.

[17] On Tuly 23, 2008, the Board wrote to the Participants, noting that the Appellant
did not address the issue of jurisdiction in its submission. The Board stated:
“The Board assumes that this is a deliberate choice on Mr. Gruber’s part, and
therefore he intends to limit his Response Submission on the issue of jurisdiction
to a rebuttal of Ms. Grabam’s Initial Submission only. The Board understands,

therefore, that Mr. Gruber’s Response Submission will not raise new arguments
on the issue of jurisdiction.”

The Board asked the Appellant to advise the Board if its understanding was incorrect.

[18] The Appellant responded on July 24, 2008, stating the Board required the
Participants to file submissions in support of the specific relief they were requesting and then to
file response submissions to the other Participant’s motion. The Appellant stated that it was not
required to respond to the Board’s standing motion until it had been provided with AENV’s
submission containing the legal and factual basis for the motion. The Appellant argued its
response to AENV’s submission regarding the Board’s motion should not be limited or
restricted, and AENV was not limited in their response to the Appellant’s submission with

respect to document production.
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[19] On July 28, 2008, the Board instructed the Appellant to provide its submission on
the jurisdictional issue by August 1, 2008, and both Participants were to provide their response
submissions by August 13, 2008.

[20] The Appellant provided its written submission to the jurisdictional issue on July
31, 2008. The Appellant filed its response submission on the document production issue on

August 12, 2008, and AENV provided a response submission to both issues on August 13, 2008.
[21] The Preliminary Motions Hearing was held on August 26, 2008, in Calgary.

[22] As a result of questions raised at the Preliminary Motions Hearing, Mr. Thomas
Doran, Doran Engineering Services Litd., a witness for the Appellant, was allowed to provide
additional information to the Board afier the close of the Preliminary Motions Hearing. The

Board received the additional information on September 18, 2008.

IL. SUBMISSIONS
A, Appellant
[23] The Appellant argued AENV’s motion to dismiss the appeal on jurisdictional

grounds should be dismissed because: the Board lost jurisdiction to hear the motion because of
bias; the motion is not provided for in section 95(5) of EPEA; the Board misdirected itself as to
the test to be applied to the issue of whether the Appellant’s appeal is properly before the Board,
in the alternative, the Board has the jurisdiction to hear the appeal; and the appeal was filed

within the period provided for in the Water Act.

[24] The Appellant explained AENV brought a motion to summarily dismiss the
Appellant’s appeal, but the Appellant asserted AENV’s motion should be dismissed for failure to
comply with the Board’s Rules of Practice. The Appellant stated the Board dismissed AENV’s
motion, and AENV, who was competently represented, could have brought the motion forward
again in a manner that complied with the Board’s Rules of Practice. The Appellant stated “...the
Board, of its own volition, took up the cause advanced in the Directors [sic] motion.”  The

Appellant argued that, prior to AENV’s motion, the Board had not questioned whether the appeal
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was proper or if the Board had jurisdiction to hear the appeal. The Appellant argued that the
Board’s adoption of AENV’s motion contravenes the legal principle that a party cannot advocate
the same cause that it is adjudicating. According to the Appellant, if this occurs, then bias exists
and there is a loss of jurisdiction. It argued that the principle that one cannot be an advocate and
an adjudicator in the same cause is fundamental to the faimess of the process. The Appellant
argued there are few circumstances, if any, where it is necessary for the Board, on its own
accord, to seek relief against one of the participants, and by doing so, it demonstrates a

disposition towards a particular outcome.

[25] The Appellant argued the Board’s July 28, 2008 letter demonstrates bias when the
Board states:
“It appears to the Board, that the Notice of Appeal, on the face of it, may not be
appealing a decision listed as appealable under the Water Act or, for that matter,
 section 91(1) of the Environmental Protection and Enhancement Act. Further,

it appears to the Board that depending on the decision being appealed, the Notice
of Appeal may have been filed late.”

[26] The Appellant stated the reference to section 91(1) of EPEA was confusing
because the application was made under the Water Act, and section 115 of the Waier Act does
not list types of decisions that may be appealed, only certain persons and circumstances where an
appeal can be filed. The Appellant stated section 115(1)(d) of the Water Act provides that a
person who applied for a licence and had been refused may appeal. The Appellant argued that if
anything is suggested by the face of the appeal is that it is contemplated by section 115 of the
Water Act. See Appendix A for section 115 of the Water Act.

[27] The Appellant stated that as of July 28, 2008, the Board had not reviewed any
submissions from the Appellant with respect to the Board’s motion alleging the appeal was not
contemplated by the Water Act or that the appeal was time-barred. The Appellant argued that the
Board only had AENV’s submission and the Board had formed the preliminary view that
AENV’s argument had merit, thercby demonstrating bias.

3 Appellant’s submission, dated July 31, 2008, at page 2.
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[28] The Appellant argued the Board’s statement in its July 28, 2008 letter that the
Board had not made any decision on the issues cannot void the bias. The Appellant argued the

motion must be dismissed because the Board panel lost jurisdiction to adjudicate it.

[29] The Appellant referred to section 94 of EPEA* and noted that the word “shall” is
mandatory. According to the Appellant, the Board must hold a hearing if an appeal is brought
regarding a matter that is within the purview of the statutes subject to the Board’s jurisdiction.
The Appeliant stated section 95(5)(a)(iii) of EPEA’ is an exception to section 94 of EPEA in
certain circumstances, but it does not empower the Board to decide the issue of its own

jurisdiction on an administrative or summary basis without a hearing,

[30] The Appellant argued the Board’s discretion to summarily dismiss an appeal
under section 95(5) of EPEA® must be read in conjunction with section 94(1) of EPEA that

4 Section 94 of EPEA states:

“(13 On receipt of a notice of appeal under this Act or under the Water Act, the Board shall
conduct a hearing of the appeal.

2) In conducting a hearing of an appeal under this Part, the Board is not bound to hold an
oral hearing but may instead, and subject to the principles of natural justice, make its decision on
the basis of written submissions.

(3) The Board may, with the consent of the parties to an appeal, make its decision under
section 98 or its report to the Minister without conducting a hearing of the appeal.”
5 Section 95(5)(a)(iil) states:
“The Board may dismiss a notice of appeal if for any other reason the Board considers that the
notice of appeal is not properly before it....”
) Section 95(5) of EPEA provides:
“The Board
(a) may dismiss a notice of appeal if

(i) it considers the notice of appeal to be fiivolous or vexatious or without
merit,

(ii) in the case of a notice of appeal submitted under section 91(1)(a)(i) or
(ii), (g)(ii) or (m) of this Act or section 115(1)(a)(i) or (i1}, (b)(i) or (ii),
(c){i) or (ii), (e) or (r) of the Water Act, the Board is of the opinion that
the person submitting the notice of appeal is not directly affected by the
decision or designation,

(ii1) for any other reason the Board considers that the notice of appeal is not
properly before it,
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requires the Board to hear an appeal. The Appellant stated that only in the rarest of cases should

the Board exercise this discretion.

[31] The Appellant stated that section 95(5)(a) of EPEA permits but does not require
the Board to dismiss a notice of appeal in certain situations. The Appellant stated that, if the
Board lacks jurisdiction to hear an appeal, it must be dismissed. The Appellant argued that
section 95(5)(a) of EPEA cannot be used as a basis to decide questions of jurisdiction. The
Appellant submitted that the legislation does not provide the foundation for the Board to bring its

motion, and therefore the motion should be dismissed.

[32] The Appellant argued the Board misdirected itself as to the test required by
section 115 of the Water Act. The Appellant stated the right of appeal is based on the persons
and the circumstances, not to the nature of the decision. The Appellant argued that, in
determining jurisdiction, the legislature intended the Board to look at who was making the
appeal and what were the circumstances of the decision. The Appellant stated the Board focused
on the nature of the decision, and therefore, the motion brought by the Board should be
dismissed because the Board misdirected itself as to the proper question with respect to whether

the appeal is properly before it.

(iv) the person who submitted the notice of appeal fails to comply with a
written notice under section 92, or

() the person who submitted the notice of appeal fails to provide security
in accordance with an order under section 97(3)(b),
and
(b) shall dismiss a notice of appeal if in the Board’s opinion

(i) the person submitting the notice of appeal received notice of or
participated in or had the opportunity to participate in one or more
hearings or reviews under Part 2 of the Agricultural Operation
Practices Act, under the Natural Resources Conservation Board Act or
any Act administered by the Energy Resources Conservation Board or
the Alberta Utilities Commission at which all of the matters included in
the notice of appeal were adequately dealt with, or

(i1) the Government has participated in a public review under the Canadian
Environmental Assessment Act (Canada) in respect of all of the matters
included in the notice of appeal.”
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[33] The Appellant explained it is a water utility that made an application for a water
diversion licence in order to be able to provide service to its customers. The Appellant stated it

is clearly a person entitled to bring an appeal.

[34] The Appellant stated that, from the February 1, 2008 letter, it is clear AENV
refused to issue a licence. The Appellant argued that section 115(1)(d) of the Water Act does not
require an examination of whether the refusal was based on the completeness of the application
or otherwise, and there is nothing in that section that suggests that certain reasons for AENV’s

refusal to issue a licence are appealable while others are not.

[35] The Appellant stated that section 115(2) of the Water Act enumerates specific
situations where an appeal may not be brought, and had the legislators chosen, they could have
included in section 115(2) of the Water Act a provision that AENV’s conclusion regarding the
completeness of the application was not subject to appeal. The Appellant argued AENV had a

statutory obligation to assess the completeness of an application.

[36] The Appellant argued the Board must look at the persons and the circumstances

and not examine the “appealable decisions.”

[37] The Appellant stated that the lack of completeness of its application is not a
clerical omission, but it rests on the legal interpretation of the Groundwater Evaluation Guideline
(the “Guideline™), specifically whether the Guideline was applicable to the Appellant’s
application. The Appellant explained that in order to comply with the Guideline, the Appellant
would have had to expend tens of thousands of dollars in the drilling and testing of the well. The
Appellant stated that it determined that incurring these expenses was not required in order to
comply with the Guideline and be issued a priority number. The Appellant argued that section
76 of the Water Act is applicable where priority numbers have been issued, but that is not the

case here.

[38] The Appellant stated that section 166 of the Water Act requires that any notice

with respect to the application must be in writing.” The Appellant explained no written notice

7 Section 166 of the Warer dct states:

“(1) For the purposes of this section, “telecopier” means a machine or device that
electronically transmits a copy of a document, picture or other printed material by means of a
telecommunication system.
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was provided in 2004, and because no notice that satisfies the Water Act has been given, the
appeal period has not started and, therefore, cannot have expired. The Appellant argued that
AENV should not be able to rely on its failure to comply with the notice provisions of the

legislation to protect itself from appeals.

[39] The Appellant stated AENV’s alternative position is that notice was given in 2007
and that correspondence in 2007/08 was a review of the decision that had taken place in 2004
The Appellant argued if that was the case, the “last provision of notice” was the Febmary 1,
2008 letter. The Appellant stated the wording of section 116(1)(b) of the Water Act
contemplates an iterative process with respect to communication between AENV and applicants
for licences.® The Appellant argued that the word “last” was included in the provision so that
only at the end of such an iterative process would the appeal period start. The Appellant argued
that, if AENV is relying on the correspondence in 2007/08 rather than the alleged oral
communication in 2004, the limitation period expired 30 days after February 8, 2008, and the
Appellant filed its appeal prior to the expiry of that period.

[40] The Appellant sought the production of all the documents and information with

respect to the Guideline, including all previous drafts, internal memoranda and policy papers,

) If a notice, request, order, direction or other document is required to be given under this
Act, it is deemed to be sufficiently given if a copy of itis

@ personally given to the person to whom it is directed,

(b) sent by mail addressed to the person to whom it is directed at the last known
address for that person,

{©) sent by means of a telecopier and received and printed by the receiving
telecopier at the last known address for the person to whom it is directed,

(d) in the case of an owner of Metis title in patented land as defined in the Metis
Settlements Act, sent by mail to the address of the owner shown in the records of
the Metis Settlements Land Registry, or

{e) in the case of a registered owner of land that is not patented land as defined in
the Metis Settlements Act, sent by mail to the address for the registered owner
shown on the assessment roll.”

8 Section 116(1)(b) of the Water Act states:

“A notice of appeal must be submitted to the Environmental Appeals Board ... not later than 30
days after receipt of notice of the decision that is appealed from or the last provision of notice of
the decision that is appealed from.”
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ministerial directives, and other policies related to the Guideline. The Appellant also requested

the entire file with respect to Muirfield.

[41] The Appellant stated that it did not know the extent to which such documentation
exists in the possession of AENV or the Minister, and therefore, its application cannot be
properly adjudicated without such information. The Appellant explained that one of the 1ssues in
the appeal is AENV’s interpretation of the Guideline. The Appellant stated that it expected to
argue that the Guideline was inapplicable to the application, and therefore, AENV’s reliance on
the Guideline to reach the conclusion that the application was incomplete was an improper

fettering of discretion.

[42] The Appellant referred to an Alberta Queen’s Bench decision, Skyline Roofing
Ltd. v. Alberta (WCB Appeals Commission) 2001 ABQB 624 (“Skyline”) in which the Court
determined it would be useful to review the history of the particular policy. The Appellant stated
that, in order for the Board to correctly understand the context of the Guideline, an historical and
contextual review is warranted and cannot be done without the disclosure of the requested

documents.

[43] The Appellant also referred to a Court of Appeal decision, Sarg Oils Lid. v.
Environmental Appeal Board, 2007 ABCA 215. The Appellant argued that based on that
decision, when an appellant brings a motion to obtain all the information and documentation, the
Board should be slow to second guess what documents the appellant needs to fully and

vigorously advance its appeal.

[44] The Appellant explained a diversion application was submitted by Muirfield
Village Inc. that was in all respects the same as the Appellant’s application, but Muirfield was
granted a diversion licence within a relatively short period of time. The Appellant stated that in
determining whether an application is corhplete, AENYV cannot improperly exercise its discretion

for a particular applicant.

[45] The Appellant argued the basic principles of fairness and natural justice support
its disclosure application, because the Guideline was the document relied on by AENV to deny

the Appellant its diversion rights.
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[46] In response to AENV’s submission with respect to the production of documents,
the Appellant noted that AENV did not state that the documents do not exist or that the

documents are unavailable,

[47] The Appellant argued that, when a policy document is being relied on by a
regulator to the detriment of a party, then the context in which the policy was formed 15 a
relevant consideration. The Appellant explained that its alleged failure to adhere to the
Guideline was the basis for AENV to refuse to issue a diversion licence. The Appellant argued
that in order for the matter to be properly adjudicated, the historical context of the Guideline
should be before the Board.

[48] The Appellant submitted that the test for the disclosure of the documents had been
met. The Appellant submitted that, because AENV offered no factual or legal basis for therr
argument that the documents should not be produced, other than the statement that the

documents are not relevant, the motion should be granted.

B. Alberta Environment (AENYV)

[49] AENYV submitted that the Board does not have jurisdiction to hear the appeal.
AENYV provided documents on the Muirfield application that are considered public information
pursuant to the Water (Ministerial) Regulation, Alta. Reg. 205/1998, and AENV stated the Board

should not order the production of the additional requested documents.

[50] AENYV argued the Board does not have jurisdiction to accept the Notice of Appeal
because the decision is not statutorily enumerated as an appealable decision and the Board does
not have the inherent jurisdiction to create rights of appeal. In the alternative, AENV argued the

decision was made in 2004 and is time-barred.

[51] AENYV explained that its technical staff made the decision in question. AENV’s
technical staff determined the application for a Water Act licence, sent to AENV on April 8,
2004, by Doran Engineering Services Ltd. on behalf of the Appellant, was not complete. AENV
stated its technical staff contacted Mr. Doran on May 12, 2004, and advised him that the
application was not complete and explained what further information was required. AENV

argued this is the decision being appealed. AENV explained Mr. Doran responded to the
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telephone call with a follow-up letter on May 14, 2004, advising that the Appellant would obtain
and submit the required information as soon as possible. AENV stated its technical staff met
with Mr. Doran in September 2004 and they again advised Mr. Doran that the application was
incomplete and explained wﬁat information was required. AENV stated Mr. Doran understood

the application was not complete.

[52] AENV explained the next communication on the application was a letter from the
Appellant sent to its technical staff on May 14, 2007. AENYV explained its technical staff
responded by letter on May 23, 2007, repeating that the application was incomplete. AENV
stated further correspondence was cxchanged in 2007 discussing the matter, and in November
2007, AENV met with the Appellant. AENV explained they reviewed the file and the outcome
of the review was a letter dated February 1, 2008. AENV stated they did not make a decision on
the completeness of the application; they only reviewed the communications that had taken

place.

[53] AENYV reiterated that its technical staff made the only decision concerning the
application. AENV stated that at no time did a designated Director under the Water Act decide if
the application was complete or not and because that threshold had not been met, assigning a

priority number was a non-issue.

[54] AENV argued the decision made is not appealable because: a technical decision
on the issue of completeness is not appealable; even if it was a designated Director’s decision on
the issue of completeness, it is not an appealable decision; and a review by a non-designated
Director under the Water Act is not appealable. AENV stated that the Board is a statutory
tribunal, which can only consider appeals of specifically enumerated decisions made under the
Water Act. AENV stated the Board does not have the inherent jurisdiction to consider appeals

regarding any and all decisions made pursuant to the Water Act.

[55] AENYV argued section 115 of the Water Act is clear and unambiguous, and there is
no reference to a non-designated Director’s decision being appealable and there is no reference

1o section 29 of the Water Act’ and the designated Director making a decision on completeness.
£ ') P

9 Section 29 of the Water Act states:
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[56] AENV stated there is no enumerated right of appeal of a decision made by AENV
technical staff, a non-designated Director (as is Mr. Litke in this case), or a designated Director
making a completeness decision in section 115 of the Water Act. AENV argued that by not
including any type of completeness decision in section 115 of the Water Act, there is clear
legislative intent that any decisions regarding completeness, no matter who makes them, are not

appealable to the Board.

[57] AENV stated section 115 of the Water Act addresses the issue of priority if there
is a water management order to administer priority or if there is a declaration regarding the super

priority right of a household right. AENV explained that, under section 76 of the Water Aet,"®

“1) Subject to this section and sections 34, 35 and 82(7)(b), on receiving applications for
licences that, in the opinion of the Director, are complete and comply with this Act, the Director
must assign numbers to the applications in consecutive order that correspond to the date and time
that the Director received the complete applications.

(2) On receiving an application for a licence under section 51(2) that, in the opinion of the
Director, is complete and complies with this Act,

{(a) with respect to a water conservation objective described in section 1(1)(hhh)(ii),
the Director must, subject to section 35(2)(b), assign a number to the application
that corresponds to the date and time that the Director received the complete
application,

() with respect to a water conservation objective described in section 1(1}(hhh)(1)
or (iii)
(i) within 5 years after the date this Act comes into force, or

{ii) at any time, with respect to water that has been reserved under section
35, within 5 years after the date this Act comes into force,

the Director must assign a number to the application that corresponds to the date
and time this Act comes into force, and

(©) with respect to a water conservation objective described in section 1{1){hhh)(i)
or (iii), but not within the dates described in clause (b), the Director must assign
a number to the application that corresponds to the date and time that the
Director received the complete application.

3) The Director may correct an error with respect to a number assigned to a complete
application for a licence or with respect to a priority number assigned to a licence.

4 A number assigned to an application for a licence described in subsection (1} or (2} must
be assigned to the licence that is issued under section 51 pursuant to that application, and that
number is the priority number of the licence.”

10 Section 76 of the Water Act states:
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the remedy for the issue of priority of a registration is a judicial review. Therefore, according to
AENV, the legislators turned their mind to the issue of priority and chose not to include a

decision relating to the “completeness” of a licence application as an appealable decision.

[58] AENV stated AENV’s technical decision was made in 2004, and the same
message was conveyed in 2007. AENV stated there was no new decision in 2007 because no
further information was submitted by the applicant so it was continuing status quo from 2004.
AENV explained the February 2008 letter was not the statutorily required “decision” so its time

frame is irrelevant.

[59] AENV argued that, since the an appeal of an appealable decision must be filed
within 30 days, the 2004 decision would be clearly outside the 30 day time limit. AENV stated
that even if the 2007 communication was the decision, the appeal was filed past the 30 day
appeal period. AENV argued there would be no reason to extend the appeal period by years in
this situation because there are no special circumstances. AENV stated that only if the Board
found AENV’s February 2008 letter to be an appealable decision would the appeal be filed
within the statutory deadlines.

[60] AENYV stated a copy of the Guideline was provided to the Appellant previously
and was, and continues to be, available online at the AENV web page. AENV explained the
Guideline was in effect when the application was submitted in 2004 and the contents of the

Guideline did not change during the consideration of the application.

[61] AENV argued that no other documents referenced by the Appellant in its

submission are relevant and, accordingly, should not be ordered to be produced.

[62] AENV explained the Muirfield application was for the diversion of water from
the Bow River through the works of the Western Irrigation District. AENV stated the

application was not for Elbow River water and the water source was not from wells. AENV

“(1) If a person has reasonable and probable grounds to believe that the priority number of a
registration is incorrect, the person may by originating notice appeal the validity of the priority
number to the Court of Queen’s Bench, and the Court may make any order to amend a registration
as it considers appropriate,

() An appeal to the Court of Queen’s Bench under subsection (1) must be made within 5
years after the registration is effected.”
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argued there were no similarities between the application filed for Muirfield and the Appeilant’s
application except the same consultant filed the applications. AENV provided documents on
Muirfield that are considered public information pursuant to the Water (Ministerial) Regulation.

AENYV noted these documents are totally and completely irrelevant to this matter.

[63] AENV stated that it is not clear from the Appellant’s motion what is missing from
the Record. He explained the Record includes additional information not normally provided to
the Board in the Record, including the reporting done by the Appellant on its other licences,
copies of the Appellant’s other licences, and documents related to a licence being issued based

upon a preliminary certificate.

[64] AENV explained that an Appellant can bring whatever case they wish to bring,
but there must be an air of reality to an application to compel another party to produce

documents. AENV submitted that such an air of reality does not exist in this case.

[65] AENV explained there is no evidence that the drafts of the Guideline were
applied to the application for a licence, and the Appellant and its consultant were always referred

to the Guideline that was in existence when the application was submitted.

[66] AENYV stated that if the Guideline was a draft when the application was submiited
and the final version looked different than the draft and it was unclear which version was
applicable, then the production of the draft would be relevant. AENV explained that i the
Skyline case teferred to by the Appellant, there were various versions of the policy existing at
various times, and some purported to be retroactive. AENV confirmed these situations did not
exist with the present application. AENV stated the Appellant has a copy of the Guideline that

was relied on its technical staff, and the fairness principle has been met.

[67] AENV requested the appeal be dismissed because the Board lacks jurisdiction.
AENV stated that every statutory body has the authority to determine if a matter is within its
jurisdiction. AENV stated a statutory body must have the authority because its jurisdiction is
defined, compared to a court of inherent jurisdiction. AENV explained that parties themselves
cannot agree or disagree if a statutory body has jurisdiction, but sometimes parties are asked to

make submissions on the issue.
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[68] AENYV stated that under sections 95(2) and (5) of EPEA and Rule 9 of the
Board’s Rules of Practice, the Board has clear statutory authority to determine if a Notice of
Appeal is properly before it, and the Board can exercise that authority prior to a full merils
1

hearing.'"! AENV stated the Board can exercise its discretion to dismiss an appeal before or

during a full merits hearing.

[69] AENV argued there is nothing in the legislation that requires a party to raise the
issue of an appeal being properly before the Board instead of the Board raising the issue itsell.
AENV argued the plain reading of section 95(2) of EPEA indicates the Board determines what
issues in the Notice of Appeal are properly before it, and sections 95(3) and (6) suggest that it
would be the Board that would raise the issue and consider if it is appropriate to let others make

representations on the issue. 12

11 Section 95(2) of EPEA provides:

“(2) Prior to conducting a hearing of an appeal, the Board may, in accordance with the
regulations, determine which matters included in notices of appeal properly before it will be
included in the hearing of the appeal, and in making that determination the Board may consider
the following:

(a) whether the matter was the subject of a public hearing or review under Part 2 of
the Agricultural Operation Practices Act, under the Natural Resources
Conservation Board Act or under any Act administered by the Energy Resources
Conservation Board or the Alberta Utilities Commission and whether the person
submitting the notice of appeal received notice of and participated in or had the
opportunity to participate in the hearing or review;

(b) whether the Government has participated in a public review in respect of the
matter under the Canadian Environmental Assessment Act (Canada);

©) whether the Director has complied with section 68(4)(z);

{d) whether any new information will be presented to the Board that is relevant to
the decision appealed from and was not available to the person who made the
decision at the time the decision was made;

(e) any other criteria specified in the regulations....”

Rule 9 of the Board’s Rules of Practice states:

“The Board shali determine which matters included in the Notice of Appeal will be included in the
hearing of the appeal. The Board may consider certain matters before it makes its determination
(section 95(2)). Where the Board determines that a matter will not be included in the hearing of
an appeal, no representations may be made on that matter (section 95(4)).”

12 Sections 95(3) and (6) state:
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[70] AENV argued it would not be sensible to argue that the Board must hold a full
merits hearing in response to any Notice of Appeal filed with the Board of any decision made by
AENV. AENV argued the Board clearly has authority to determine if an appeal is properly
before it without holding a full factual merits hearing and, in this case, the Board allowed the

Participants the opportunity to make both written and oral submissions on the issues.

[71] AENYV stated that he was “...at a loss on how the Board is biased by exercising its
authority to determine if a Notice of Appeal is properly before it.”* AENV stated the Board’s
letters of May 6 and May 12, 2008, clearly indicate that the Board substituted its motion for
AENV’s in response to the Appellant raising alleged procedural defects regarding AENV’s
motion. AENV noted that, at the time, the Appellant did not indicate this demonstrated any type

of bias.

[72] AENYV stated the Board’s letter of July 28, 2008, indicates the Board has not
made a decision on the points of whether it was a valid appeal because the Board used the
phrasing “it appears” and “may.” AENV argued that expressing a preliminary view does not
indicate bias. AENV noted the Appellant had a further opportunity to make further submissions

to convince the Board of the Appellant’s position through written and oral submissions.

[73] AENV explained that, in order for an appeal to be properly before the Board, it
must be an appeal of a specific type of decision made by a specific decision-maker, and only
certain persons can file an appeal. AENV noted that section 115 of the Water Act clearly states
that the decision-maker needs to be the Director, the Minister, or an inspector. AENV explained
that at no time did a designated Director under the Water Act, make a decision on this file.

AENV explained the communications in 2004 and 2007 were made by their technical stall who

“(3) Prior to making a decision under subsection (2), the Board may, in accordance with the
regulations, give to a person who has submitted a notice of appeal and to any other
person the Board considers appropriate, an opportunity to make representations to the
Board with respect to which matters should be included in the hearing of the appeal....

(6) Subject to subsections (4) and (5), the Board shall, consistent with the principles of
natural justice, give the opportunity to make representations on the matter before the
Board to any persons who the Board considers should be allowed to make
representations.”

13 AENV’s submission, dated August 13, 2008, at paragraph 19.
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are not designated Directors, and the February 2008 letter was signed by the Senior Manager of

the Southern Region who is not a designated Director under the Water Act.

[74] AENV explained that section 115 of the Water Act does not include every
decision a designated Director may make, and some decisions are exempt from an appeal and

others are not listed.

[75] AENV noted the issue in this file is “completeness,” a word that does not exist in
section 115 of the Water Act nor does it exist in section 29 of the Water Act. AENYV stated the
file in this case did not get to the stage where a determination would be made on the
completeness of the application and assign a priority number under section 29. AENYV argued
that even if they did make a decision under section 29, it would not be appealable because it is
not listed in section 115 of the Water Aci. AENV noted the Appellant’s argument that there was
a “de facto” refusal. AENV explained a refusal to issue a licence is a decision the designated
Director makes under section 51(1) of the Water Act, and he must provide notification of that
decision to the applicant and if the applicant so chooses, it can then file an appeal under section

115(1)(d) of the Water Act.

[76] AENV emphasized that there was no refusal of the application, only
communication between their technical staff and the Appellant on what had to be done to
complete the application. AENV stated that in 2004, the Appellant initially said it would
complete the application, and at no time did the Appellant advise it was refusing o take the steps
to complete the application, nor did it ask the Director to make a decision based on the material
in the file. AENV explained they kept waiting for the Appellant to complete its application.
AENV stated that “...a statutory designated Director never made any decision on this file at all,

little alone a refusal decision.”"

[77] AENV stated that only certain persons can file appeals of certain decisions made
by a designated Director, and if it is a refusal decision, section 115(1)(d) of the Water Act allows
the applicant, in this case the Appellant, to file an appeal.

[78] AENV explained section 166 of the Water Act explains when notice is required to
be given, and this section relates to sections 108 and 110 of the Water Act among others. AENV

14 AENV’s submission, dated August 13, 2008, at paragraph 43.
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stated there was never a situation where he was required to provide notice with respect to the
Appellant’s application. AENV stated that technical staff advising that an application is
incomplete is not a decision or direction that requires notice. AENV argued that section 166 of

the Water Act is inapplicable in this appeal.

[79] AENYV submitted that the appeal should be dismissed.
1I. PRELIMINARY MATTERS
[80] At the start of the Preliminary Motions Hearing, the Appellant sought

confirmation that the Record and all correspondence to the date of the Preliminary Motions
Hearing was part of the public record. The Board confirmed any documents provided by the
Board, including the Record, correspondence since the Notice of Appeal was filed, and the

recorded proceedings are part of the Board’s record and are public documents.

[81] As a preliminary matter, AENV raised concerns regarding the Appellant bringing
an additional witness, Mr. Thomas Doran, to the Preliminary Motions Hearing without advance
notification. The Appellant explained Mr. Doran could speak to the letters written to AENV in
2004, and it had anticipated Mr. Doran would be a witness when the Preliminary Motions
Hearing was scheduled. The Board allowed Mr. Doran to participate as a witness, and AENV

was given additional time to prepare for cross-examination.

IVv. DISCUSSION
A. - Bias
[82] The Appellant argued the Board does not have the ability to determine whether it

has jurisdiction to hear this appeal.

[83] The Appellant argued the Board is biased because it raised the issue of whether
the Board has jurisdiction to hear the appeal, replacing the motion filed by AENV. AENV has
raised the issue of whether or not the appeal was properly before the Board on the basis that it
was not a ground of appeal pursuant to section 115 of the Water Act. The Appellant argued the

motion did not conform to the requirements under the Board’s Rules of Practice. The Board, in
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its letter dated May 6, 2008, believed AENV’s motion was properly before it, but to alleviate any
further ¢oncerns of the Appellant, the Board substituted AENV’s motion with a motion of its
own. When the Board proceeded in this manner, it had not made any determination on the issue.
It clearly stated that it “appeared” the appeal “may” not be properly before the Board, and the
Participants were given the opportunity through written submissions and oral arguments to argue

their perspective of the motion.

[84] The test to determine bias is whether the decision-maker had predetermined an
issue, and their mind was not open to listening to varying opinions and persuasion. As long as
the decision-maker is able to open their mind to the question, there is no bias. Whether a
decision-maker is biased is assessed from the view of:

“,..the apprchension of bias must be a reasonable one, held by reasonable and

right minded persons, applying themselves to the question and obtaining thereon

the required information. In the words of the Court of Appeal, that test is ‘what

would an informed person, viewing the matter realistically and practically—and

having thought the matter through—conclude. Would he think that it is more

likely than not that [the decision-maker], whether consciously or unconsciously,
would not decide fairly.””"®

[85] By presenting the motion, the Board had not made any determination of the issue;
it was merely asking the question as to whether it had the jurisdiction to hear the appeal. The
courts have found that a statement of preliminary findings is not objectionable providing the
tribunal is open to hearing and considering the submissions of all the pr:u"ticipants.l6 In this
current case, the Board made no statement of preliminary findings; it simply questioned its own
jurisdiction, which it has a right and responsibility to do as a statutory decision-maker. Its
jurisdiction is defined in the legislation and it cannot expand its jurisdiction; it must stay within

the bounds of its jurisdiction.

[86] In its letter to the Participants, the Board did not express any views that would
indicate that it had predetermined the issue. The Board questioned whether it had the jurisdiction
to hear the appeal. The Board has raised its own motions in many previous appeals, such as

when a Notice of Appeal is filed well past the deadline. The Board allows the appellant to

15 Committee For Justice and Liberty v. National Energy Board (1978) 1 S.C.R. 369 at 394 (sub nom. Re.
Can. Arctic Gas Pipeline Ltd.).
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explain the circumstances that prevented the appeal from being filed within the legislated
timeframe. The Board took the same approach in the current appeal; it noted there was the
possibility that it did not have jurisdiction to hear the matter and it gave the Appellant and
AENV the opportunity to respond to the jurisdictional question. The Appellant requested a two
step process to receive submissions because it wanted to see AENV’s arguments on the issue
before it provided any comments. The Board allowed the two step process, but instead of the
Appellant providing its arguments on both issues identified, the Appellant chose only to provide
arguments on the document production issue. The Board provided the Appellant another
opportunity to provide submissions on the jurisdictional issue before requiring the Appellant and

AENV to submit their response submissions.

[87] The Board accepted the Appellant’s submissions and heard its evidence at the
Preliminary Motions Hearing. In fact, the Board allowed the Appellant twice the allotted time to

cross-examine AENV,

[88] The Appellant referred to the Board’s July 28, 2008 letter in which the Board
stated that on the face of the Notice of Appeal, the decision being appealed may not be
appealable under the Water Act or under section 91(1) of EPEA. The Board also stated that,
depending on the decision being appealed, the Notice of Appeal may have been filed late. The
Board clearly stated that it had not made any decision on cither of these points and requested the

Participants to provide submissions on the questions.

[89] In order to be fair to the Participants, the Board had to clearly explain its reasons
as to why it was secking submissions from the Participants. In order to do this, the Board had to
point out concerns regarding the Notice of Appeal, and then the Participants, including the
Appellant, were asked to provide submissions on those very points of concern. This course of
action in no way demonstrates the Board was biased. The Board could not define the questions it
needed answered without taking notice of the decision being appealed and the time frames in
which the Notice of Appeal was filed, both matters that are defined in the legislation. Also,
when looking at the wording of the questions the Board was seeking answers to, the Board noted

that, depending on the decision being appealed, the appeal may be time-barred, indicating the

16 See: 550551 Ontario Lid. v. Framingham, [1991] 0.J. No. 1035, 4 O.R. (3d) 571 (Div. Ct.).
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Board was secking clarity as to whether the Appellant was basing its arguments on the 2004
application date or the letter from AENV in February 2008. The Board had made no pre-

determination on the matter.

[90] Under section 95(4) of EPEA,'” the Board can determine the issues that will be
heard at a hearing, whether it be a preliminary motions hearing or a substantive hearing. This is
usually conveyed to the participants through a question. The same occurred in this case. The
Board provided two issues in question form in response to the motions filed. These questions
needed to be addressed by the Participants to ensure the Board was given the information it
needed to make a decision on the motions. By asking the questions, the Board had not made a
decision on the matters. Asking questions is a method of focusing the Participants to the matters
that have to be addressed in the submissions, whether it is for a substantive hearing or a

preliminary motions hearing.

[91] rThe Appellant argued the Board does not have the ability to determine whether it
has jurisdiction without first holding a hearing. Under section 94(2) of EPEA, a hearing can be
held by written or oral submissions. The Appellant in this case had the opportunity to provide
written submissions prior to the Preliminary Motions Hearing and he provided oral evidence at
the Preliminary Motions Hearing. The Board must determine preliminary matters before it can
proceed to a hearing on the substantive issues, because the Board must ensure that it has
jurisdiction to hear the matter. This process was clearly stated in the judicial review of the Court

8

decision.’® In that decision, the Board heard substantive matters as part of its hearing to

determine standing of the appellant. The courts returned the matter back to the Board, stating

17 Sections 95 (3) and (4) of EPEA state:

“(3) Prior to making a decision under subsection (2}, the Board may, in accordance with the
regulations, give to a person who has submitted a notice of appeal and to any other persen the
Board considers appropriate, an opportunity to make representations to the Board with respect to
which matters should be included in the hearing of the appeal.

) Where the Board determines that a matter will not be included in the hearing of an
appeal, no representations may be made on that matter at the hearing.”

18 See: Court v. Alberta (Environmental Appeal Board) (2004), 4 CE.LR. (3d) 185, 10 Admin. L.R. (4th)
219 (Alta. Q.B.) (“Court™).
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that the determination of standing is a preliminary issue that must be determined prior to and

separate from the substantive maiters.

[92] The onus is on the Appellant to demonstrate bias to the Board. It is the Board’s
decision that the Appellant has not met that onus and accordingly, this aspect of the Appellant’s

case must fail.

[93] The Board will now consider the jurisdictional motion and the document
production motion.

B. Jurisdiction

[94] The Board must determine whether there is a valid appeal and if the Board has

jurisdiction to consider the issues raised in the Notice of Appeal.

[95] The Appellant argued that it is a corporate entity that has a right to file an appeal.
The Board does not disagree with this position. In law, corporate entities registered under
provincial or federal business acts are considered persons. The Appellant has a right to file an

appeal, but the Board only has jurisdiction to hear an appealable issue.

[96] The Appellant filed an application for a water licence under the Water Act in
2004. AENV received the application and reviewed it to ensure all of the required information

had been provided.

[97] The Appellant appealed the fact that it did not receive a water licence in 2004
when it filed its application. It was explained at the Preliminary Motions Hearing that technical
staff of AENV review the applications to ensure all of the requirements have been met and all of
the information required has been properly provided. When AENV’s technical staff believe an
application is complete, then it is forwarded to the designated Director who then makes a formal
decision that the information is complete and issues a priority number. The priority number is
not issued unless the designated Director makes the formal determination that the application is
complete and issuing the licence will not be against government policy or adversely affect the

environment.
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[98] What is clear from the testimony provided, the submissions, and the Record, is
that the application submitted by the Appellant in 2004 was never considered complete by
AENV’s technical staff and, as such, the application would not have been forwarded to the
designated Director to make a formal determination. The responses to the Appellant and
subsequent telephone calls clearly indicate that the Guideline needed to be followed. In Part 2 of
the Guideline, it states that an interpretation of pumping test data is required as well as
information and data on the water quality and the possible effects on the aquifer, other users, and
the aquatic environment. If the Appellant’s consultant had concerns with what was required, he
could have contacted AENV’s technical staff and received clarification of what exactly was
required to make the application complete. However, it was clear from the Record and his
testimony that the Appellant’s consultant did not disagree that the application was incomplete.

However, the Appellant chose not to provide the information required by AENV.,

[99] Although it may be preferable to have the AENV contact applicants in writing
when an application is deemed incomplete, the Board heard testimony in this case that AENV
thought they were dealing with a company that had experience with the Guideline and
completing applications, and therefore, they thought it was mot necessary to follow up the
documented conversations in writing. The Board also understands from the Record and the
consultant’s testimony that the consultant initially intended to complete the required testing and

data collection, so AENV kept the application open.

[100] Essentially, what the Appellant is trying to appeal is a decision that does not exist.
The designated Director made no decision on the application, either to accept or refuse the
application. The information required was lacking; the application was not forwarded to the
designated Director who would make the decision under the Water Act. Without that decision

being made by the designated Director, there cannot be a valid appeal.

[101] If the Appellant had demanded a designated Director make a decision on whether
to accept the application and issue the licence or refuse to issuc the licence, then there would
have been a right to appeal. If a designated Director refused to issue the licence, then under
section 115 (1)(d) of the Water Act, there was an appealable decision made by a designated

Director. In this case, the Appellant chose not to pursue the matter in 2004 and did not raise it
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again until 2007. The application was never reviewed by a designated Director so no decision

was made, and without that decision, there cannot be a valid appeal.

[102] The Board has a responsibility to ensure it only hears and adjudicates matters that
it is statutorily allowed to consider. The Appellant argued section 115 of the Water Act bases the
right of appeal on the person and the circumstances, not the type of decision. The Board agrees
the legislation states the persons who may appeal. The Board is not able to see how what the
Appellant describes as “the circumstances of a decision” are substantially different from the
“type of decision.” The circumstances will determine the type of decision made by AENV. In
this case, the circumstances were that an application was submitted to AENV by the Appellant;
the AENV’s technical staff determined the application was incomplete; and the Appellant failed
to provide the additional information required to complete the application. In this case, the
circumstances and the type of decision were synonymous but neither the circumstances nor the
decision are an enumerated ground for appeal under the Water Act. The Appellant argued for the
Board to provide an “expansive” interpretation of the Water Act to make the circumstances or the

decision appealable when the Water Act clearly does not do so.

[103] The designated Director has an obligation to rteview an application for
completeness. This is a final step before a priority number is given and a licence is issued.
However, before the application is sent to the designated Director, AENV’s technical staff
reviews the information and requests additional information if necessary to complete the
application before forwarding it the designated Director. This provides an applicant a further
opportunity to complete the application, because if it is incomplete when the designated Director

assesses it, the application is refused and the applicant would have to reapply.

[104] Because no statutorily required decision was made by the designated Director in
this case, and there is no right of appeal of a decision determining the completeness of an
application, the Board has no jurisdiction to hear the appeal. Therefore, the appeal must be

dismissed.
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C. Document Production

[105] The Board has dismissed the appeal due to lack of jurisdiction. Therefore, it

cannot consider the document production motion.

V. ADDITIONAL MATTERS

[106] At the close of the Preliminary Motions Hearing, the Appellant asked that Mr.
Doran be given an opportunity to clarify on the record his comments regarding the $100,000.00
cost of drilling, pumping, casing, and testing of the well. The request was made because the
costs were discussed later in the proceeding during questioning of AENV. Mr. Doran had left
the Preliminary Motions Hearing so the Appellant was unable to have Mr. Doran provide
rebuttal evidence on the costs issue. The Board provided the Appellant the opportunity to have

Mr. Doran provide written statements on the issue.

[107] In response, Mr. Doran provided a breakdown of the associated costs for drilling,
equipping, and testing a well suitable for the requested diversion. The total estimated cost of the
exploration well was $97,757.50. He also explained he contacted other persons involved m

drilling wells who concurred with Mr. Doran’s estimates.

[108] The Board appreciates receiving the information provided by Mr. Doran.
However, the appeal was dismissed on the basis there has been no decision made that is
appealable to the Board. Therefore, the Board does not have to consider the information

provided by Mr. Doran.

VL DECISION

[109] The appeal of Westridge Utilitics Inc. is dismissed. The Appellant did not
demonstrate how the Board had jurisdiction to hear the appeal because the designated Director,
as identified in the legislation, had not made any decision regarding the Appellant’s application
for a water diversion licence. Because the designated Director had not made a decision on the

matter, there is no appealable issue.
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[110] Because the Board has determined there is no appealable decision, the Board

cannot consider the matter of document production.

Dated on October 22, 2008, at Edmonton, Alberta.

“original signed by”

Dr. Steve E. Hrudey, FRSC, PEng
Chair

“original signed by”

Mr. Jim Barlishen
Board Member

“original signed by”

Ms. AJ. Fox
Board Member
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APPENDIX A

Section 115 of the Water Act states:

“(1) A notice of appeal under this Act may be submitted to the Environmental Appeals
Board by the following persons in the following circumstances:

(@)

(b)

(©)

if the Director issues or amends an approval, a notice of appeal may be
submitted

®

(i)

by the approval holder or by any person who previously submitted
a statement of concern in accordance with section 109 who is
directly affected by the Director’s decision, if notice of the
application or proposed changes was previously provided under
section 108, or

by the approval holder or by any person who is directly affected by
the Director’s decision, if the Director waived the requirement to
provide notice under section 108(6) and notice of the application
was not provided;

if the Director issues or amends a preliminary certificate, a notice of
appeal may be submitted

®

(i)

by the preliminary certificate holder or by any person who
previously submitted a statement of concern in accordance with
section 109 who is directly affected by the Director’s decision, if
notice of the application or proposed changes was previously
provided under section 108, or

by the preliminary certificate holder or by any person who is
directly affected by the Director’s decision, if the Director waived
the requirement to provide notice under section 108(6) and notice
of the application was not provided,;

if a preliminary certificate has not been issued with respect to a licence
and the Director issues or amends a licence, a notice of appeal may be
submitted

®

(i)

by the licensee or by any person who previously submitted a
statement of concern in accordance with section 109 who is
directly affected by the Director’s decision, if motice of the
application or proposed changes was previously provided under
section 108, or

by the licensee or by any person who is directly affected by the
Director’s decision, if the Director waived the requirement to
provide notice under section 108(6) and notice of the application or
proposed changes was not provided,



(d)

(e)

()

()

)

®

Ly

Q)

(m)

®

(0)

®)
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subject to clause (¢), the applicant for the approval or licence, if the
Director refuses to issue an approval or licence;

if the Director issues or refuses to issue a licence to the Government under
section 51(2), the applicant for the licence and any directly affected
person;

the applicant, if the Director refuses to amend an approval, preliminary
certificate or licence; .

the approval holder, preliminary certificate holder, licensee or registrant, if
the Director suspends or cancels an approval, licence or registration or
cancels a preliminary certificate;

the licensee, if the Director refuses to renew a licence;

if the Director renews a licence where there has been a public review, any
person who previously submitted a statement of concern in accordance
with section 109;

if the Minister takes over any works or undertaking, the approval holder,
preliminary certificate holder or licensee or the owner of the works or
undertaking;

if the Director provides notice that no further applications for licences are
to be accepted, a person who wishes to apply for a licence for any water
that was the subject of the notice;

the owner of the works, if the Minister issues an order with respect to the
use of another person’s works under section 52(3);

if an inspector or the Director issues a water management order or amends
a water management order, except an order with respect to administering
priority or an order that is only for the purpose of carrying out emergency
measures, the person to whomn the order is directed,;

if an inspector or the Director issues a water management order or amends
a water management order with respect to administering priority, the
person to whom the order is directed, or any person whose rights to divert
water may be affected by the issuance of the order with respect to who has
priority;

a person who is entitled to divert water pursuant to section 21 and who is

affected by a declaration by the Director that a diversion of water must
cease;

the person to whom an enforcement order is directed, if the Director issues
an enforcement order directing

(i) the suspension or cancellation of an approval or licence or the
cancellation of a preliminary certificate,



@)

(@

(r)
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(i)  the stopping or shutting down of any activity, diversion of water or
operation of a works if the activity, diversion or operation is the
subject-matter of an approval or licence,

(iii)  the ceasing of construction, operation, maintenance, repair, control,
replacement or removal of any works or the carrying out of an
undertaking, if the works or undertaking is the subject of an
approval, or

(iv)  the removal or otherwise rendering ineffective of any works or
obstruction;

if the Director requires a person to pay an administrative penalty, the
person to whom the notice of the administrative penalty is directed;

if the Director approves or refuses a request for a transfer of an allocation
of water, the applicant and any person who submitted a statement of
concern in accordance with section 109 who is directly affected by the
Director’s decision.

Notwithstanding subsection (1), a notice of appeal may not be submitted

(a)

(b)

(©)

(@

if, pursuant to an order of the Minister under section 34, the Director
(i) refuses to issue an approval, preliminary certificate or licence, or

(i)  refuses to approve a transfer of an allocation of water under a
Hcence;

with respect to any matter relating to a licence for the temporary diversion
of water;

with respect to an amendment
(i) to correct a clerical error,

(i)  of a monitoring, reporting or inspection requirement in an
approval, preliminary certificate or licence, or

(iii)  to extend the expiry date of an approval, preliminary certificate or
licence;
with respect to an amendment to reflect a disposition of land or an

undertaking to which an approval, preliminary certificate, licence or
registration is appurtenant.”



ceSTRIpD S Westridge Utilities Inc.
o 80 Stone Pine Way SW
Calgary, AB T3Z 3E9

Tol {403) 228-2543
Fax (403) 242-0277
Emalil inffo@WoestridgeUtiiities.com

Urrerirres

&

October 27, 2008

This is Exhibit " F " referred to in the

Affidavit of
T Hom AS ORAN : Via courier
Regi Di .
cgional Director Swom beforemethis __ 7 day

Southern Region
Alberta Environment of & C‘G’/a/ e D. 20
#303 Deerfoot Square _%\ o
2938 11 Street NE _ XN g L
Calgary, AB T2E 7L7 NEtary Public:Gafmissioner for Oaths

DARCY H. PITTMAN

A Commissioner for Oaths

In and for the Province of Alberta

Westridge Utilities IHeComier bamedin Wﬁcation
April 8,2004 . - - -

As you are aware, WUI filed an application for water diversion under the Water Act
on April 8, 2004. Pursuant to the Water Act, the Director under the Water Act (as
that term is defined in section 1) was required by section 29 to assess whether
WUI’s application was complete. Upon such assessment, written notice of the
conclusions of the Director was required by virtue of 5. 166 of the Water Act to be
provided to WUI. :

In a written submission to the Environmental Appeal Board (“EAB”} dated August
13, 2008, Alberta Environment (“AE") stated that the Director has never made a
decision as to whether the WUI April 8, 2004 application was complete., This was
confirmed by AE during a hearing before the EARB on August 26, 2008.

In Decision 07-146-D, which resulted from the hearing of August 26, 2008, the
EAB stated as follows:

[103] The designated Director has an obligation to
review an application for completeness. This is a final step before a
priority number is given and a licence is issued. However, before the
application is sent to the designated Director, AENV’s technical staff
reviews the information and requests additional information if
necessary to complete the application before forwarding it the
designated Director. This provides an applicant a further opportunity
to complete the application, because if it is incomplete when the
designated Director assesses it, the application is refused and the
applicant would have to reapply.

i {104] Because no statutorily required decision was made by
the designated Director in this case, and there is no right of appeal of
a decision determining the completeness of an application, the Board

has no jurisdiction to hear the appeal. Therefore, the appeal must be
dismissed,




WUI was previously unaware of the failure or neglect of the Director to carry out the
statutory obligations set out in sections 29 and 166 the Water Act.

Accordingly, WUI respectfully requests that the Director assess the WUI April §,
2004 application and form an opinion as to whether it is complete and advise WUl
in writing as to the result,

If the Director is not prepared to do so, please so advise us in writing including the
reasons why such an assessment cannot be made.

Thank you for your attention to these matters,

Yours truly,
Westridge Utilities Inc,

r

P

John Gruber
President

Copy Tom Doran, DESL




ENVIRONMENT

Envirenmental Management 2™ fioor, Deerfoo! Square Telaphone: {403) 297-7605

Southemn Region 2938 — 11 Street NE Fax: (403) 297-2749
Calgary, Alberia
Canada T2E 7.7

2008 11 03 Fite: 25351

John Gruber

President

Westridge Utilities Inc,
80 Stone Pine Way SW
Calgary, Alberta

T3Z 3E9

Dear Mr. Gruber:

RE: Environmental Appeal Board Decision - Westridge Utilities (Appeal No. 07-146-D)

Your letter of October 27, 2008 was forwarded ta me for response.
In Decision 07-146-D, the EAB stated as follows:

[103] ...before the applicaﬁon is sent to the designated Director, AENV's technicat staff
reviews the information and requests additional information if necessary to complete the
application...

As AENV's technical staff, | cannot forward your application to the designated Director because
the application is incomplete, This was explained in my letters of May 23, July 16 and October
31, 2007, Further options (transfer) available tc Westridge Utilities Inc. are also included in the
letters.

Please call me at (403) 297-6649 if you have any further questions.

Sincerely, _ :
4 This is Exhibit* (Z_* referred to in the
W W At o
’ | TH’OMS Dorav
Claude Eckert, P. Geol.
Groundwater Approval Coordinator Sworn before me this _Z___day

ce/ of ‘Z‘.‘Cem/%

mrmussioner for Caths

Notary Public’

DARCY H. PITTMAN

A Eomemissioner for Oaths
in 2nd for the Province of Alberta
My Commission Expires May 20, 20




Westridge LHilities Inc.

80 Stone Pine Way SW
Calgary, AB T3Z 3E9

Tel {403) 228-2543
Fax (403) 242-9277
UTi1Li1TI1ES ) Ermnail info@WestridgeUiilities.com
November 17, 2008
Via fax {403 297 2749)
and courier

Claude Eckert

Alberta Environment:

2" Floor, 2938 11 Street NE
Calgary, Alberta

T2E 707

Re:  April 2004 Diversion Application
Waestridge Utilities Inc.

Thank you for your letter dated November 3, 2008.

As you are aware, Westridge takes the view that its April 2004 Diversion application is and
was at all times technically complete. Contrary to what is expressed in your letters of May

23, July 16 and October 31, 2007 the Groundwater Evaluation Guideline is inapplicable to
the Westridge application,

We acknowledge that Decision 07-146-D describes in paragraph 103 (as you have cited in
your letter) the process that Alberta Environment followed with respect to our application.
However, section 29 of the Water Act requires the decision as to whether an application is
complete to be made by the Director. This was recognized by the Environmental Appeal
Board ("EAB") in Decision 07-146-D at paragraph 103 where the EAB confirmed that it is the
Director — and not AENV technical staff— that has the obligation to review the application for
completeness,

Thank you for your consideration of the foregoing. If you determine to maintain your
decision not to forward the Westridge application to the Director for a completeness
assessment, please s¢ advise the undersigned in writing. '

Westridge U ilities Inc, “his is Exhibit " H “referred to in the
Affidavit of

John Gruber TMML DDRAM
President worn before methis 2 day
i Decemben 79;. %g ge
Copy: Tom Doran N /‘&A oy %
sty PubliciConfnissioner for Oaths
DARCY H. PITTMAN 1
A Commissioner for Oaths
in and for the Province of Alberta

Yy Conmiesinn Fynirse Mow 20 90t
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Applicant
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ALBERTA as represented by THE MINISTER
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represented by THE ATTORNEY GENERAL
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Respondents _

AFFIDAVIT OF THOMAS DORAN

BURGESS
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THACKRAY
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Calgary, Alberta T2P 3T7

L
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i ,= Facsimile: (403) 531-4720
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Aftention: John Gruber
J

L SALGARY, ALBERTY

| S

File # 1612-1




